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Court of Appeals of the District of Columbia 


No. 4711. 

William Leslie Coombs et al., Appellants, 


vs. 

Edna F. Coombs. 


a Supreme Court of the District of Columbia. 

Equity. No. 45340. 

Edna F. Coombs, Plaintiff, 
vs. 

William Leslie Coombs, Defendant, and Esther Rogers, 

Corespondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were tiled and proceedings had, in the above- 
entitled cause, to-wit: 


1—4711a 


0 


W. L. COOMBS ET AL. VS. EDNA F. COOMBS. 


1 Amended and Supplemental Bill of Complaint {Leave 
of Court to File Same Being First Had and 
Obtained). 

Filed October 26, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 4i3340. 

Edna F. Coombs, Plaintiff, 
vs. 

William Leslie Coombs, Defendant, and Esther Rogers, 

Corespondent. 


The amended and supplemental bill of complaint of the 
above named plaintiff, Edna F. Coombs, respectfully shows 
to the court as follows: 

(1) Plaintiff is a citizen of the United States, a resident 
of the District of Columbia and brings this suit in her own 
right as hereinafter set forth. 

(2) The defendant, William Leslie Coombs, is a citizen 
of the United States, a resident of the District of Columbia 
and is sued in his own right as hereinafter set forth; and 
the corespondent, Esther Rogers, is a citizen of the United 
States and a resident of the District of Columliia, so the 
plaintitf is informed and believes. 

(3) That the plaintiff and defendant were lawfully 
married in the city of Washington, District of Columbia, 
on the 2nd day of January, 1915, liy tlie Rev. J. W. Frizzell, 

father of the ]ilaintiff, according to the rites and 
2 usages of the Congregational Church, and that as a 
result of said union, there was born to the plaintiff 
and defendant on January 28th, 1916, one child who died 
on August 19th, 1921. 

(4) That after the aforesaid marriage of the plaintitf 
and defendant, they took up their residence in the State of 
California where they lived for a short ])eriod of time, then 
returned to the District of Columbia where they took up 
their residence with the mother of the plaintiff; that during 
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the years of 1918 and 1919, while living with the plaintiff’s 
mother as aforesaid, the defendant showered his attentions 
upon other women, entertaining them at various times and 
places; that during this time defendant contracted a social 
disease, all of which was not known to the plaintiff until a 
later date. 

(5) That during the Summer of 1920, the plaintiff dis¬ 
covered a letter in the defendant’s coat pocket written by 
another woman; addressed to the defendant; that the de¬ 
fendant whereupon confessed to the i)laintiff and to the 
plaintiff’s mother that he was familiar with the said 
woman; that the defendant’s father hearing these facts 
personally i)ersnaded the plaintiff not to leave the defend¬ 
ant on account of the said child, which she agreed to do. 

(6) That during the year 1920, the plaintiff’ and defend¬ 
ant lived for a short period of time in the city of Brook¬ 
lyn, State of New York; that they again took up their resi¬ 
dence in the District of Columbia, and that during the 
month of August, 1921, the child died. In February, 1922, 
the plaintiff’ found anotlier letter written ])y some otlier 
woman to the defendant in the defendant’s coat pocket 
written almost one week after the death of the child as 

aforesaid. That tlie plaintiff confronted the defend- 
3 ant with the said letter and the defendant admitted 

that he had committed adultery with the writer of 
that letter; that the i)laintiff at this time was in a serious 
condition of health due to the misconduct of the defendant 
as well as the loss of her said child. 

(7) That in October in 1923, they took up their residence 
in wliat is known as Clifton Terrace in the city of Washing¬ 
ton, District of Columbia, where the i)laintiff out of her own 
funds bought most of the furniture used to make the place 
tit to live in; that they continued to reside there during the 
years of 1923, 1924 and 1925. That during the month of 
February, 1925, out of her own funds, the plaintiff ad¬ 
vanced the sum of eight hundred dollars ($800.00) in pur¬ 
chasing an automobile for the defendant. That from the 
time of the purchase of the said automobile, the defendant 
continued to use same, and totally neglected the plaintiff 
and stayed out late at nights. 

(8) That on Decoration Day, 1925, an argument was had 
between the plaintiff and defendant over the aforesaid an- 
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tomobile. Tliat returning to her home on that day, plain- 
tilT searched the pockets of the defendant and found in his 
wallet a letter, said letter being of such an immoral and per¬ 
verted nature as to shock the plaintiff, as she had made it 
clear to him that a repetition of these infidelities would not 
be tolerated. She immediatelv decided to leave. But know- 
ing that he was writing his law examinations in said law 
school, she remained with defendant until following week. 

On the Kith day of August, 1925, the plaintiff re- 
4 turned to the aforesaid apartment at the Clifton 

Terrace and gaining ingress, she discovered pictures 
of nude and naked women all over the dresser, dressing 
table and chiffonier in what had formerlv been their bed- 


room, and which was still being used as a bedroom by the 
defendant who continued to reside there. That the i)lain- 
tiff* o])ened up a chiffonier and found therein a letter writ¬ 
ten in the Defendant’s own handwriting and which she be¬ 
lieves was addressed to the cores])ondenl herein, said let¬ 
ter being of such a low, immoral and perverted nature that 
plaintiff* would feel too humiliated to insert any part 
thereof in this bill of complaint. 

(9) Plaintiff further says that the defendant, William 
Leslie f’oombs, and the corespondent, f^sther Rogers, com¬ 
mitted adultery u])on the 22nd and 25rd days of P^ebruary, 
192(1, as well as numerous other times, in Apartment 108, 
London Hall, located as aforesaid. Plaintiff further 
charges that the said defendant and the said corespondent, 
at divers other times and places, committed acts of adultery 
in the District of Columbia, and at other ])laces. 

(10) Plaintiff further says that the said acts of adultery 
were committed without the knowledge, privity, connivance 
or consent of the ])laintiff and that after the discovery of 
the same, the plaintiff has not cohabited with the defend¬ 
ant in any wise. 

(11) Plaintiff says that the defendant is em})loyed as sec¬ 
retary to Senator Atlee Pomerene and Hr. Owen J. Rob¬ 
erts, in connection with the Oil ])rosecutions, with offices in 
the District of Columbia and Philadelphia, Pa., and plain¬ 
tiffs avers the said defendant is and has been for some time 


past receiving a salary of Two Hundred P^ifty dol- 
5 lars (.$250.00) per month; that the plaintiff herself is 

in ill-health, all of which has been caused bv the 

* » 
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aforesaid conduct of tlic defendant and that she will re¬ 
quire medical services in order to bring about her restora¬ 
tion to health. That she is compelled to work in order to 
sustain herself, receiving at this time a salary of about 
One Hundred Forty dollars ($140.00) per month. 


Wherefore, the premises being considered, plaintiff 
prays: 

(1) That the United States writ of subpoena may issue 
out of this Honorable Court directed to the defendant, Wil¬ 
liam Leslie Coombs, and the co-respondent, Esther Rogers, 
commanding them to a])pear herein on a day certain to be 
therein named and answer the exigencies of this bill of com¬ 
plaint. 

(2) That a decree may be passed by this Honorable 
Court granting to the plaintiff a divorce a vivculo matri¬ 
monii. 

(3) That this Honorable Court pass an order herein re¬ 
quiring the defendant to pay to the ])laintiff a reasonable 
sum for the maintenance and support of herself pendente 
lite and ])ermanently. 

(4) That this Honorable Court pass an order herein re¬ 
quiring the defendant to pay, pendente lite and perma- 
nentlv counsel fees and costs. 

(5) And for such other and further relief as the nature 
of this case may require and to the court may seem just and 
proper. 

EDNA F. COOMBS. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

AUSTIN F. CANFIELD, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Edna F. Coombs being first duly sworn deposes 
f) and says that she has read over the foregoing sup¬ 
plemental bill of complaint by her subscribed and 
knows the contents thereof; that the matters and facts 
therein stated upon her personal knowledge are true, and 
those stated upon information and belief, she believes to 
be true. 


EDNA F. COOMBS. 
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Subscribed and sworn to before me this 12th day of Oc¬ 
tober, 192G. 

[seal.] CHARLES R. BURHANS, 

Notary Public, D. C. 

(Endorsed:) Leave to file same hereby granted. Jen¬ 
nings Bailey, Justice. 


Memorandum. 

March 5, 192G.—Spa. to Ans. issued to William Leslie 
Coombs and Esther Rogers; Returned served personally. 
E. C. Snyder, U. S. Marshal. (F.) 

7 Ausu'cr of ^YiUiam Leslie Coombs to Amended and 
Supplemental Bill of Complaint. 

Filed April 13, 1927. 


The answer of William Leslie Coombs to the bill of com¬ 
plaint herein filed, respectfully shows to the Court as 
follows: 

1, 2, 3. The allegations of paragraphs one to three inclu¬ 
sive, are admitted. 

4. The allegations of paragraph four as to the residence 
of the parties in the District of Columbia and California, 
are admitted. The other allegations of said paragraph are 
denied as unqualifiedly false. 

T). The allegations of paragraph five are denied. 

G. The allegations of paragraph six as to the residence 
of the parties in Brooklyn and in the District of Columbia, 
and as to the death of the child of the parties are admitted. 

The other allegations of this paragraph are denied. 
7 V 2 7. Answering paragraph seven this defendant 

states that he admits that the ])arties in October 1923 
and in the years 1923, 1924 and 1925 lived at Clifton Ter¬ 
race, in the District of Columbia. He denies that the j)lain- 
tiff, out of her own funds purchased the most of the furni¬ 
ture used to make the place fit to live in. He admits the 
loaning to him by the plaintiff, out of money left to her by 
his grandfather, the sum of $800.00 but further avers the 
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fact to be that lie has ])ceii, and still is, engag'ed in paying 
back said amount in accordance with an agreement with the 
plaintiff; and the ])laintitY is receiving monthly payments 
on this account. He denies that he totally neglected plain¬ 
tiff, and stayed out late at nights as alleged in said para¬ 
graph. 

8 . The allegations of paragraph eight are denied. 

f). The allegations of paragraph nine are denied. 

10. The allegations of ])aragraph ten need not be an¬ 
swered by this defendant, as he denies that he committed 
acts of adultery as alleged in this paragraph. 

11. The allegations of paragraph eleven so far as they 
relate to the salary of the defendant are admitted. He 
denies that the plaintiff is in ill health or that any such ill 
health was caused by the conduct of this defendant. He 
states the fact to be that sometimes from necessity, and 
sometimes from her own choice, plaintiff has been employed 
during much of the married life of the parties. He has no 
reason to doubt the allegations of this paragraph in so far 

as the plaintiff’s salary is concerned. 

8 And being fully answered this defendant prays 

that he be hence dismissed with his reasonable costs. 

WH. LESLIE COOMBS, 

Defendant. 

W. M. BASTIAN, 

Aft If. for said Defendant. 

District of Columbia, ss: 

William Leslie Coombs being first duly sworn on oath 
says he has read the foregoing answer by him subscribed 
and knows the contents thereof. That the statements 
therein made on personal knowledge are true and those 
made upon information and belief he believes to be true. 

WM. LESLIE COOMBS. 

Subscribed and sworn to before me this 28th day of 
March, 1927. 

[seal.] MARGARET IT. RAEDY, 

Notary Public, D. C. 
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9 Answer of Defendant Esther Rogers to Amended 

and Supplemental Rill of Complaint. 

Filed April 14, 1927. 

*#♦»*** 

The answer of P]stlier Rog-ers to the amended and sup¬ 
plemental bill of complaint herein filed, respectfully shows 
to the Court as follows: 

I , 2. She believes the allegations of these paragraphs to 
be correct. 

3, 4, 5, 6, 7, 8. This defendant has no infoimiation as to 
the allegations contained in paragraphs three to eight inclu¬ 
sive hereof, but so far as the same may be material to her 
case, calls for strict proof thereof. 

9. The allegations of paragraph nine are denied. 

10. This defendant having denied the commission of any 
act or acts of adultery is advised that this paragraph is im¬ 
material and needs no answer. 

II. This defendant has no knowledge of tlie matters and 
facts contained in this pargraph, and so far as the same are 

material to her case, prays for strict proof thereof. 

10 Phirther answering, this defendant denies any acts 
of wrong doing with the defendant at the time alleged 

in the bill of complaint, or at any other time, and prays that 
she be hence dismissed with her reasonable costs. 

ESTHER ROGERS, 

HARRY S. BARGER, Defendant. 

Attorney for Defendant. 

District of Columbia, ss: 

Esther Rogers being first dulv sworn on oath savs that 
she has read the foregoing answer by her subscribed and 
knows the contents thereof, that the statements therein 
made on personal knowledge are true and those made on 
information and belief she believes to be true. 

ESTHER ROGERS. 

Subscribed and sworn to before me this 14th day of 
April, 1927. 

[seal.] MARGARET H. RAEDY, 

Notary Public, D. C, 
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Memorandum.— Spa ad tost issued to Esther A. Rogers. 
Returned Not to be found. Edgar C. Snyder, by D. A. 
Rock, Deputy U. S. Marshal. May 16, 1927. 

]\Iemoran(lum. 

May 19, 197<2.—Interlocutory order for divorce a vinculo 
matrimonii —signed and tiled. 

11 Motion for Rehearing. 

Filed May 19, 1927. 

###*##* 


Come now the defendants, by their attorneys, and move 
the Court for a rehearing in the above entitled cause for the 
following, among other, reasons: 

1 . The finding of fact by the Court is contrary to the 
evidence. 

2 . The finding of fact is contrary to the weight of the 
evidence. 

3. There is not sufficient evidence as a matter of law to 
justify the finding by the Court. 

4. The Court erred in the admission and exclusion of 
evidence. 

5. The Court erred in requiring the defendant, Esther 
Rogers, to elect, at the close of the plaintiff’s case, whether 
she would take the stand in her own defense and, if she 
elected so to take the stand, then in requiring her to take 
the stand in advance of the receipt by the Court of other 
testimony on behalf of the defendants. 

6 . The Court erred in requiring the defendant William 

Leslie Coombs to take the stand immediately at the 
12 close of plaintiff’s case or to remain away from the 
Court Room during the subsequent trial of the case, 
if he intended to take the stand. 

7. The Court erred in holding that the defendants, in 
order to make an effective defense to the plaintiff’s action 
herein, must themselves have taken the stand and testified 
in their own behalf. 
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8 . The Court erred in holding in effect, that the defend¬ 
ants could not prevail by and as the result of testimony in¬ 
dependent from their own. 

WALTER M. BASTIAN, 
HARRY S. BARGER, 

Attorneys for the Defendants. 

WILTON J. LAMBERT, 

R. U. YEATMAN, 

AUSTIN F. CANFIELD, 

Attorneys for the Plaintiff. 

Take notice that the foregoing motion will be calendared 
for hearing on Friday ^lay 27th, 1927, at 10:00 A. M. or as 
soon thereafter as counsel can be heard. 

WALTER M. BASTIAN, 
HARRY S. BARGER, 

Attorneys for the Defendant. 

Receipt is acknowledged of a copy of the foregoing and 
annexed motion this 19 day of May, 1927. 

AUSTIN F. CANFIELD, 

Of Counsel for Plaintiff. 

13 Memorandum of Court. 

Filed June 7, 1927. 

««**««• 


A motion to rehear has been filed in this case and, in my 
opinion, does note state sufficient grounds for a rehearing. 
I think the court has a right, in its discretion, to control 
the order of proof and to require the parties themselves if 
they testify to give their testimony before their other wit¬ 
nesses are heard. No exception was made to the court’s 
requiring William Leslie Coombs to testify, and the co¬ 
respondent Esther Rogers did not appear and offer to 
testify. I was firmly convinced that she purposely re¬ 
mained away from the court in order to prevent her identi¬ 
fication by certain witnesses for the plaintiff. 
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I did not hold that it was necessary for the defendants to 
testify but their failure to testify was strongly corrobora¬ 
tive of mv opinion that thev wei-e guilty of the acts charged. 

JENNINGS BAILEY, 

Justice. 

14 Order Overruling Motion of Rehearing. 

Filed June 14, 1927. 

««•**** 

I 

Upon consideration of the motion of the defendant for a 
re-hearing of the above entitled cause of action filed herein 
this 19th day of May, 1927, it is By the Court, this 14th day 
of June, 1927, 

Ordered, that the said motion be and the same is hereby 
overruled. 

JENNINGS BAILEY, 

Justice. 


15 Final Decree. 

Filed September 2, 1927. 

This cause coming on to be further heard at this term 
of Court, on the record and proceedings, and particularly 
the Interlocutarv Decree entered in this cause on the 19th 
day of May, 1927, adjudging that a case for the dissolution 
of the bonds of marriage between the plaintiff, Edna F. 
Coombs and the defendant, William Leslie Coombs, has been 
proved by reason of the said defendant, William Leslie 
Coombs having committed adultery with the corespondent 
herein, Esther Rogers, as in the bill of complaint herein 
alleged, and it appearing to the Court that ninety (90) 
days have expired from the entry of the said Interlocutory 
Decree, and that the application for this decree is made 
within thirty (30) days thereform, and it further appear¬ 
ing that the ])arties hereto have not become reconciled, 
and are still living apart, and that the plaintiff herein ac¬ 
cording to the provisions of the Code of Laws in and for 
the District of Columbia, is entitled to a final decree, dis¬ 
solving the said bonds of matrimony, upon consideration 
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of the niolion of counsel for the i)laintitf. it is by the Court 
this 2d day of September, A. D., 1927, 

16 Adjudged, ordered and decreed, that the Inter¬ 
locutory Decree heretofore ]uissed iii tliis cause on 
the 19th day of May, 1927, be and the same is hereby made 


final, and the bonds of matrimony heretofore existing be¬ 
tween the said Edna F. Coombs and the said AVilliam Leslie 


Coombs be and the same are hereby dissolved on the grounds 
of adultery committed by the said defendant, William Les¬ 
lie Coombs, with the said coresi)oiideiit, Estlier Rogers, 
as in the said Interlocutory Decree adjudged; Provided, 
that this decree shall not become final to dissolve the mar¬ 


riage between the said parties hereto, until the expiration 
of the time allowed for taking an appeal herein, or until 
the final disposition of said appeal. 

It is further ordered that the defendant, William Leslie 
Coombs, be and he hereby is ordered to pay to the plaintiff, 
Edna F. Coombs, the sum of Forty-nine dollars and Six¬ 
teen cents ($49.16) as permanent alimony, said payments 
to commence on the 2nd day of September, 1927, and pay¬ 
able in two equal semi-monthly instalments on the 16th and 
2 nd days of the month thereafter. 

It is further ordered, that the said defendant, William 
Leslie Coombs, pay to the plaintiff or her attorneys of 
record all costs of this suit accruing since the passage of 
the decree herein dated July 12, 1927. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


From the foregoing decree, the defendants, William Les¬ 
lie Coombs and Esther A. Rogers note an appeal to the 
Court of Appeals of the District of Columbia, and bond for 
cost on said appeal is fixed at $100.00. 

WENDELL P. STAFFORD, 

17 Justice. 

Memoranda. 

September 15, 1927.—Undertaking an appeal of defts. 
for $100 approved and filed. 

September 27, 1927.—Time to file statement of evidence 
extended to October 3, 1927. 
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Assignment of Errors. 
18 Filed September 27, 1927. 


Comes now the defendants and by their attorneys and 
assign the following errors on appeal: 

1. The Court erred in requiring the defendant, Esther 
Rogers, to elect, at the close of the plaintiff’s case, whether 
she would take the stand in her own defense and; if, she 
elected so to take the stand, then in requiring her to take 
the stand in advance of the receipt by the Court of any 
other testimony on behalf of the defendants. 

2 . The Court erred in requiring the defendant William 
Leslie Coombs to take the stand immediately at the close 
of plaintiff’s case or to remain away from the Court room 
during the subsequent trial of the case, if he intended to 
take the stand. 

3. The Court erred in holding that the defendants, in 
order to make an effective defense to the plaintiff’s action 
herein, must themselves have taken the stand and testified in 

their own behalf. 

4. The Court erred in holding in effect, that the 
19 defendants could not ]n’evail by and as the result of 
testimony independent from their own. 

5. The Court erred in the admission and exclusion of evi¬ 
dence. 

G. The Court erred in admitting in evidence the letter al¬ 
leged to have been found in the possession of the defend¬ 
ant Coombs on May 30th, 1925. 

7. The Court erred in admitting in evidence the letter al¬ 
leged to have been found in the possession of the defend¬ 
ant Coombs on August 16th, 1925. 

8 . The Court erred in admittng in evidence the testi¬ 
mony of the witness, Mrs. Douglass A. Seeley, and the 
exhibits identified by her. 

9. The Court erred in finding that there was sufficient 
evidence on which to base a decree of divorce. 

10 . The Court erred in not dismissing the bill of com¬ 
plaint. 

11 . The Court erred in granting the plaintiff decree of 
divorce. 
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12. Other errors apparent on the face of the record. 

WALTER .AI. BASTIAN, 
HARRY S. BARGER, 

Attorneys for Defendants. 


Memorandum. 

October 1, 1927—Statement of Evidence (in duplicate) 
filed. 

20 Designation of Record. 

Filed October 1, 1927. 

The Clerk will include in the Transcript of Record on 
Appeal tlie following papers: 

1 . Amended Bill of Complaint. 

2. Answer of defendant William Leslie Coombs. 

3. Answer of defendant Plsther A. Rogers. 

4. Afemorandum of signing and filing of interlocutory de¬ 
cree of absolute divorce. 

5. Alotion for rehearing. 

6 . Opinion of the Court. 

7. Order overruling motion for rehearing. 

8 . Final decree of absolute divorce with notation of ap¬ 
peal thereon. 

9. Alemorandum re filing and approval of cost bond. 

10. Assignments of error. 

11. Order extending time for filing and approval of State¬ 
ment of Evidence. 

12. Statement of Evidence with memoranda re filing, sub¬ 
mission and settlement thereof. 

13. This designation of record. 

AYALTER Al. BASTIAN, 
HARRY S. BARGER, 

Attorneys for Defendants. 

Service of a co])y of the foregoing Designation of Rec¬ 
ord is acknowledged this 1st dav of October, 1927. 

AVILTON J. LAAIBERT, 
AUSTIN F. CANFIELD, 

Attorneys for Plaintiff. 
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21 Additional Designation of Record. 

Filed Oct. 26, 1927. 

*#*#«** 

At the request of the counsel for the plaintiff the clerk 
will please include in the designation of record heretofore 
tiled, the following: 

The summons issued against the defendant and co¬ 
respondent on the 5th day of March, 1926, and the return 
of the Marshal thereto; also the subpoena issued against 
the corespondent on the 16th day of May, 1927, and the 
return of the Marshal thereto. 

WALTER M. BASTIAN, 
HARRY S. BARGER, 

Attorney- for Defendants. 

22 Memora/nda. 

November 3, 1927.—Statement of Evidence submitted. 
January 13, 1927.—Statement of Evidence (in duplicate) 
signed. 

23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 45,340 in Equity, wherein Edna F. 
Coombs is Plaintiff and William Leslie Coombs et al. are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, T hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th dav of Januarv, 1928. 

[seal.] frank E. CUNNINGHAM, 

Cleric. 
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In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

No. 45340. 

Edna C. Coombs, Plaintiff, 


WiLLTAM Leslie Coombs et al.. Defendants. 

Sfaiemoii of Evidence 

Be it remembered that this cause came on for hearing 
before ^tr. Justice Bailey in Equity Court No. 2, on the 
26th of April, 1927, on the pleadings, exhibits and proofs, 
and thereupon, John L. Cassin, called as a witness for 
the plaintiff, first being duly sworn, testified substantially 
as follows: 

That he is a member of the bar of this Court and the 
Assistant Dean of the National University Law School; 
that he is familiar with the handwriting and signature of 
Esther A. Rogers. Thereupon witness was shown Plain¬ 
tiff’s Exhibits 1 and 2, being entrance applications as a 
student at the National I^niversitv Law School. Witness 
testified that the following written words appearing on Ex¬ 
hibit 1 are in the handwriting of Miss Rogers: 

“A. The line followed by the printed words Mull name’ 
is entirely in ^liss Rogers’ handwriting. The line marked 
‘Legal residence’ is ^liss Rogers’ writing. I think ‘Gram¬ 
mar and high school four years’ is ^liss Rogers’ 
25 writing. T am under the impression that the next 
line is in the handwriting of ^Fr. Charles F. Carusi. 
The next writing that ay)pears is in the handwriting of 
Miss Rogers. The words ‘Not any,’ in the next line, are in 
the handwriting of Miss Rogers. The next line, which has 
a pen run through it, showing her private address, is in the 
handwriting of Miss Rogers. Tlie next line, showing a 
change of address, is in the handwriting of, I think, one of 
the employees of our office, a later address than the one 
given when she entered the school. “The next line show¬ 
ing her occupation is in her handwriting. 


W. L. COOMBS ET AL. VS. EDNA F. COOMBS. 


17 


Q. All of it? “A. T]\q next line, ‘Three years private 
secretarial,’ the first half of that line. Subsequent to that, 
the words ‘Three years teacher junior hi<>h school, four 
years l^anama, clerk, V. S. Army,’ are in the handwriting^ 
of ^fr. Charles F. Carusi. The answer to the next ques¬ 
tion, the word ‘yes’ is in the handwritino- of Miss Rogers. 
The next line, ‘Do you intend to practice after graduation; 
if so, where?’ The answer ‘Ohio’ is in the handwriting of 
M iss Rogers. The signature is in the handwriting of Miss 
Rogers. The approval of the application, dated Septem¬ 
ber 29, 1924, is initialed ‘C. F. C.,’ in the handwriting of 
Mr. Charles F. Carusi.” 

Witness testified that Exhibit 2 is entirely in the hand- 
writing of Miss Rogers. 


Thereupon Stuart Lewis, another witness for the plain¬ 
tiff, being duly sworn, testified substantially as follows: 

That he is a member of the faculty of New York Uniyer- 
sity; that he was a professor in the National Uniyersity 
School of Law, his duties requiring him to be there eyery 
day except Sunday; that he is acquainted with the plaintiff 
and the defendants; that he came in contact with Miss 
Rogers at the National Uniyersity Law School; that he 
also saw Mr. Coombs at the law school, he being a student 
there, although he did not see him as often as he saw 
2 () Miss Rogers; that he saw Mr. Coombs talking to Miss 
Rogers in the office a few times; that he saw them 
sitting together during one set of examinations and at an¬ 
other set of examinations saw them sitting in different 
parts of the room; that he saw Mr. Coombs leaye the room 
once. Miss Rogers followed him, then he came back and 
slie returned; that he saw them a few times in the office 
where her desk was, but never saw them together on any 
f)ther occasions; that he met ^Mr. Coombs on the street one 
day in October or November of 1925 and Mr. Coombs asked 
him when he had last seen ^frs. Coombs, witness stated 
unite recently, thereupon Mr. Coombs said “AVell, you will 
have an opportunity to say in court what you have been 
saying” but witness did not know what he meaiit bv that. 


2—4711a 
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Tliereiipoii, the plaintiff, Edna F. Coombs, being- first 
duly sworn, testified in substance as follows: 

That she was married to the defendant on January 2, 

1915, by her father. Rev. Dr. Frizzell in the District of 
Columbia; that one child was born of the marriage, but 
died August 19, 1921; that in 1925 she and her husband 
took up their residence at Clifton Terrace in the District 
of Columbia residing in a small apartment, two rooms, 
kitchen and bath; that within a vear or a vear and a half 
after the parties moved back to Washington, which was in 

1916, she began to work and as a result of this employment 
had an independent income; that in 1925 she was cn/em- 
ployed at the Y. W. C. A.; that she noticed (juite an in¬ 
difference toward her on the part of her husband from 
January 1925 on; that she was employed at night, teach¬ 
ing school probably four or five times a week and Mr. 
Coombs was going to law school and they had very little 
time to be with each other until on Saturday night and 
for some time on Saturdav night lie alwavs liad something 
else to do; coming in any time between one and three 
o^clock in the morning; that he gave as his reason that 
he was going to the Grand Lodge School of Instruction; 

that at this time the parties had an automobile which 
27 they purchased jointly and on the 3()th of May an 

argument came up and on that day they were going 
to the cemetery to their son’s grave and were also going 
to visit the grave of witness’ father, which was in another 
cemetery. There were present Mr. Coombs’ father and 
mother and witness’ mother and Mr. Coombs was verv 
excited because he seemed to have an engagement for 11 
o’clock that morning; that Mr. Coombs said this appoint¬ 
ment was in the Munsey Building for the purpose of go¬ 
ing over some law examinations with some men; that she 
offered to drive him down town and he got verv excited 
and finally grabbed her by the shoulders, saying “You do 
this thing for me”; he acted so strangely witness could not 
get over it; that witness did not drive him down town but 
he let her off in front of Clifton Terrace; that after she 
got home she deliberately went to ^Ir. Coombs’ coat first 
and then to his trousers and in his wallet found a letter; 
that she had never seen the wallet before; that she read 
the letter, heretofore marked for identification only, plain- 
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tiff’s Exhibit No. 3; tluff later in the afternoon he came 
back to the apartment but she did not tell him she had 
found it; that witness and her husband went to dinner at 
the home of the father and mother of defendant; that wit¬ 
ness left him on June 5, 1924, having- lived in the same 
apartment with her husband from the time she found the 
letter until that date, but did not cohabit with him; that 
she had not cohibited with her husband for probably three 
months prior to May 30th; that after her husband received 
a letter from plaintiff‘s attorney he called her up and asked 
what it meant and she said that she was through; that she 
saw him in the apartment that night and had a conversa¬ 
tion with him; that he wanted to know “what the big idea 
was” and witness told him that she was through, was leav¬ 
ing him and would stand no more; that she has never lived 
with her husband since that time; that she took a few very 
personal things in the line of personal clothing and went 
to her mother’s house in the Northumberland Apartment; 

that defendant wrote witness a letter asking her to 
28 return to him, asked her to forgive him. 

Plaintiff^ s hlxniBiT 4. 

June 8/25. 

Sweety: 

1 have s])ent three days since Friday thinking constantly 
and trying to solve the worst problem I have ever faced. 
1 have not called you as I wanted to take plenty of time to 
think and I am writing you now as I believe I can tell you 
wliat 1 want to tell vou better this wav than I could in talk- 
ing to you, under the circumstances. 

1 have never so fully realized just how unfair I have been 
to you and how much you are part of my life as I have 
since last Friday. 1 am truly sorry for all the hurt I have 
caused you and all the unhappiness you have experienced. 

1 want to wipe that all out if you are willing to let me. 
If you feel that you cannot forgive me once more, and for 
the last time, I shall not feel that you are unjust because 
I think I realize now, as 1 never have before, how hurt you 
are and how unfair 1 have been to you. But I do want one 
more chance to prove to you dear, that you are the one 
I really love, always have and always will. I know this 
last statenunit will seem to you not in accordance with hap- 
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penings, but regardless of anytliing that has happened I 
mean every word of it and it is plainer to me now than it 
ever has been. I am not going to try to excuse anything I 
have done. There is little if any excuse for it. 

What I do want to do is to have you come back to me, 
put me on probation and see if I can’t to a little degree 
heal the hurt in your heart. I believe you still love me 
in the bottom of your heart and I believe I can justify your 
love by being to you what I should and want to be. I want 
to work for you and make more out of myself for you. I 
can do that with you, but without you the incentive is lack¬ 
ing. I am anxious to go through with the law course, 
more anxious than I have ever been to do anything before, 
and I want your help in doing it for you. Won’t you come 
back dear and try me this once more? Come back and 
let us be more to each other than we ever have before, let 
us be pals to a far greater degree than we have, especially 
during the last six months or so. I am sorry I have done 
things and said things that have hurt you so deeply 
29 and I want to make amends. I want to make you 
happy with love and alTectioii and business success. 

Even though I do go to summer school we can be together 
more. 1 want you to go down to school with me, take the 
car and then come back for me so we can be more truly 
pals. Let us try just once more to make these short lives 
of ours mean more to each other. Life is short at the best 
and after 10 years together, 1 want to prove to you that 
I love you even more than 1 did when your father joined 
us for better or worse, until death do you part. The next 
few years must be made to count heavily dear and I need 
your help and your love to make them count. Can’t we 
be together, plan together, work together, play together 
and succeed together? I feel sure we can if 1 haven’t en¬ 
tirely and utterly destroyed all the love you once had for 
me. 

I am sorry 1 have been selfish in thought and maybe lack¬ 
ing in sympathy. I have prayed every night though dear 
that you might feel better, that you might be happier, and 
I do hope you will. If you can be brought to have some 
confidence in me, in my love^for you and fidelity to you 
maybe you will have better health and more happiness. 
That will be my main object in life if you will only come 
back to me. 
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1 shall phone you tomorrow some time in the afternoon 
(Mr. Roberts is to be here from 10:30 until some time in 
the afternoon) and if you are will- to see me, if you are 
willing to give me the chance to prove what I have said 
above, 1 shall plan that we go somewhere for dinner and 
then home. 1 am hoping dear. 

Your husband, 

LESLIE. 


that thereafter her husband further communicated with 
her and they went out together in his automobile, this being 
on the 9th of June; that at this time mention was made of 
the letter alleged to have been found May 30th; and 
30 thereupon the following occurred (R. p. 41): 

“Q. State wdiether or not anything was said about 
this letter, meaning this letter that was found in his pocket. 


A. Yes. 

“Q. Tell his Honor what it was. 

“A. He said, ‘How long have you had that letterT And 
I said, ‘What letter do you mean?’ He said, ‘You know 
very well what letter 1 mean.’ I said, ‘I do not, I have 
found so many letters in your clothes I don’t know.’ I 
didn’t tell him I had the letter. 

“Q. Was anything further said about it? 

“A. He said, “Have you showed that letter to my 
father?’ 1 said, ‘No, I have not,’ that I did not care to 
destroy his faith in his own son.” 

Witness further testified that she saw her husband one 
time after that when he came past the house in regard to 
some separation agreement; that on July 3, 1925, she went 
to the apartment to get some clothing and noticed a pic¬ 
ture of herself on the chilfonier; that she saw him on the 
morning of July 20th in the Union Station concourse, she 
having arrived in Washington on that date after a visit 
to a friend in New York State; that Mr. Coombs also ar¬ 
rived in the station that morning about 9 o’clock from the 
West; that immediately upon Mr. Coombs’ coming into 
the station he w^ent to the telephone booth and a porter, 
whose name was Randolph Mason, took him to a taxicab; 
that after Mr. Coombs got into the taxicab she followed 
him to the garage, 1418 P Street; that on July 20th she 
went to the apartment with one Margaret Ham and gained 
access to the apartment; that in the apartment was the pic- 
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ture of a nude woman pinn(‘d to llie wall; her picture was 
not there; that on the same day she saw Mr. Coombs get 
into his car which was parked on I Street between 12th 
and 13th, with a woman around 9 o’clock; that he drove 
out 13th Street; that she followed him in the car of Mrs. 
Eunice Ilam and Mrs. Ham’s daughter and son; that Mr. 
Coombs stopped his car near 13th and Clifton Street and 
went down Clifton Street to the apartment house; the 
woman in the car walked up and down in front of Central 
High School on Clifton Street; that Mr. Coombs returned 
in about fifteen minutes and the woman got into the car 
with him; that she identified the woman later as 

31 Miss Rogers; that on the next day she went to the 
apartment with Margaret Ham and Richard Ham 

and they found the same picture on the wall, and in the 
bathroom a package of soft tissue used to wipe cold cream 
off, and in the chiffonier drawer they found rouge, powder 
and cold cream, none of which belonged to witness; that 
the picture of the nude woman was not the picture of the 
codefendant but ‘‘was just a picture of a nude woman”; 
that she did not see Mr. Coombs that night, but saw him 
the next evening in front of National University Law 
School getting into his car about 9 o’clock at night; that 
he drove down to the corner of 13th and H Streets, 

32 one block away, and i)icked up the codefendant and 
they drove down 13th Street to B Street; that at this 


time she was accompanied by Richard Ham in a hired cai‘; 


that the defendants went down the Marlboro road and 


witness and Richard Ham followed them; that it was about 
9 o’clock when he picked up Miss Rogers; that after they 
had gotten out of the citv a little wavs thev saw him kissing 
Miss Rogers with his ann around her; that when they got 
nearly to Marlboro he appeared to realize someone was 
following him and would go very fast and then would go 
very slow, then he stop})ed and they went on by and i)arked 
at a monument not far from ^larlboro; that defendant 

went on bv and went into Mai'lboro and came back shortlv 

• » 

after that; that they followed him hack a little way l)ut 
he real ized that someone was following him; that witness 
and Mr. Ham went back to ^Ir. Coombs’ apartment about 
12:30 and his car had just gotten in; that tlie next day 
she went to his apartment, accompanied by Mrs. Eunice 
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Ilam; that slie saw Mr. r )oml)8 the iiig-lit following between 
eight and nine o’clock in front of the Masonic Temple and 
again the next night at the Xational University Law School; 
that on this latter night Miss Rogers got into his car and 
witness and ^Irs. flam and ^Mrs. Ham’s daughter and son 
were in a hired car with plaintiff; that defendant drove 
around to the Bellevue Farms Lunch on G Street between 
Idth and 14th Sti'cets and Miss Rogers went in and came 
out with a package and then they drove out 14th Street and 
finally went on the Defense Highway; that ^\dtness and 
her companions saw them sitting close together but recalled 
nothing else that evening; that ]\rr. Coombs realized that 
they were following him because he would go at a terrific 
rate of sjieed; that later that same evening they saw Mr. 
Coombs and Miss Rogers in his car in front of ^liss Rogers’ 
ajiartment at 1212 Street and she had a conversation with 
^tr. Coombs; that Mr. Coombs said ‘‘What is the general 
idea” and witness stated she just wanted to know the truth 
of the letter he had written her; that Mr. Coombs did 
not introduce her to the lady with him; that he did make a 
reply which was that there was no harm in taking a young 
ladv for a drive; that she went to Mr. Coombs’ 
IV.] a])artmen1 on August lb, 1925, for the purpose of 
looking around the apartment, taking with her a Miss 
Wysoczynska (they getting there at 7:30 in the morning); 
that the bed was mussed up as if Mr. Coombs had just gotten 
out of bed shortly before; that there were 12 or 15 nude 
]iictures around the room; that she went to the chiffonier or 
dresser and found a letter in Mr. Coombs’ handwriting; 
that she read the lettei* and ])laced it back where it was; 
tliat slie left the ajiartment about 8 o’clock in the morning, 
returning about 3 o’clock in the afternoon with Miss 
Wysoczynska; that they took the letter out and went up 
on the fire escape where witness made a copy of the letter; 
that she placed the original letter back where it was and 
never saw the letter after that and does not know where 
it is. On a question fiem the Court Mr. Canfield, attorney 
for the plaintiff, stated that there was no proof that the 
letter was ever sent to anyone. Thereupon the following 
(x*curred (R. p. 67-68): 

“Mr. Barger: I want to make the objection that it is not 
admissible against the corespondent. 
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“The (^ourl: Xo, 1 do not thin!: so. 

“Mr. Canfield: Not as against the corespondent, but 
against the defendant now. 

“The Court: Here is a letter of a certain chai’acter that 
seems to show the husband was, or had committed adultery 
with someone. It is difficult to understand how he would 
write such a letter otherwise. T will admit it as against the 
husband. 

“^Ir. Bastian: We note an exception, if the Court 
please.’’ 

Thereupon the Court admitted in evidence, over the ob¬ 
jection and exception of the defendant Coombs said letter, 
being Plaintiff’s Exhibit 5, as against the husband. 

34 On a (piestion from the attorney for the defendant, 
witness stated that Plaintiff’s Exhibit o was not a 

complete copy of the letter, that she was fearful of staying 
any longer on the tire escape and only made a co])y of the 
first part. Thereupon the (’ourt granted [)ermission to the 
])laintiff to write out her recollection of the remainder of the 
letter. Witness further testified that during the month of 
December 1925 she made arrangements with a Mi-. 

35 Snell to rent ajiartment 108 in London Hall, at 13)1 h 
and M Streets, X. W.; that the apartment was rentcMl 

because it was directly opposite Miss Rogers’ apartment, 
109; that around December 18th or 19th Mr. Smith took 
up the apartment for her, and witness was there several 
davs later in December 1925, and she identified Mr. 
Coombs to Mr. Smith when he drove up in his car shortly 
after 7 o’clock in the evening; that about a month later 
she employed IMr. O’Dea to get evidence against Mr. 
Coombs and Miss Rogers, also Mr. Bulwer; that she thinks 
she really employed Mr. O’Dea and he emjiloyed Bulwer; 
that at about 12 o’clock on the night of February 22, 192(), 
she received a summons to ])re])are herself to conn* 

36 there, and about 1 o’clock in the morning had an¬ 
other call and went there in a taxicab, stop])ing at 

14th and Thomas Circle where she met Mr. Smith and Mr. 
Bulwer and then went to London Hall and into the apart¬ 
ment on the first tloor; that the apartment isonth(‘ first floor, 
has an exceedingly narrow hallway, about four feet, and is 
directly oi)posite the door of Miss Rogers’ ai)artment, the 
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doors each otliei • dial she went into the apartment 

she had rented; that one of the men, O’Dea or Smith, rang 
Miss Rogers’ teleplione and about ten minutes thereafter 
Miss Rogers came to the door; that she was the same 
woman whom ])laintitT had seen in the aiitomo})il(‘ with 
(’oom])s on Jnly ‘ioth; that Biilwer and Smitli were with 
witness in the a])artment and O’Dea was on the outside; 
that when Miss Rogers opened her door she saw that she 
was attired in a very thin nightdress, no negligee or robes 
over it; that the lights in Miss Rogers’ apartment were 
liglited; tliat Miss Rogers' dooi* was oj)ened l)etween lialf 
l)ast one and a (piarter of two in tlie morning and witness 
liad a conversation with tlie woman she believed to be 
Miss Rogers; that witness told her her husband was there 
and she said “He is not,’’ and (after a collo(iny between 
counsel) witness said “She said that he is not here; he 
has gone." Witness fnrtlnu* testified that she tried to 
coax Miss Rogers in every way to let her enter the apart¬ 
ment and look in a door which was against the south wall 
as witness saw the door slightly ajar; that witness said 
“If my husband is not there you have no objection to 
mv looking in that i*oom" and she said “1 certaiidv have.’’ 
Asked whether any other convei’sation took place witness 
answered “I said, after I sought admission, ‘Let me look 
ai’oiind in the adjoining room’ ”; that the lights were on; 
that there was a bed directlv in front of the door, a wall 
bed let down; that it is a one room apartment and the bed 
had two pillows side by side; that they were both mussed 
and the bed clothing was all in the center of the bed like 
it had been pushed this way (indicating) and this way 
(indicating); that she saw no wearing a]jparel around 
the room; that Mr. O’Dea came into that apartment from 
the rear while she was there and had a conversa- 
»)7 tion with Miss Rogers; that he handed her his card; 

that at no time was witness able to gain ingress into 
the apartment; that she stayed there at that door more than 
twenty minutes, around fifteen or twenty minutes; that the 
door she saw slightly ajar inside the room was against 
the south wall of the building facing West, that she saw 
the door close, being drawn to a little, it was not completely 
shut; that this was while she was standing at the door; 
that while she was at the door sh(‘ said time and again she 
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knew her liusbaiid was there and !: ied to coax Miss Rogers 
in every way to let her enter; tliat wliile she and Bulwer 
were tliere, and up to tlie time O’Dea came in she supposed 
he (O’Dea) was outside, slie knows lie went out there; 
that the door of Miss Rogers’ apartment was finally closed, 
and AFr. 0‘Dea had gone outside the apartment a little 
jirevious to the closing of the door, also Mr. Smith went 
outside, and Bulwer remained with her; that she did not 
see Mr. Coombs there on that occasion. Asked^ if she 
ever gave Mr. Coombs a light tan wallet in 192r) witness 
re])lied ‘‘No, I did not.” Witness further testified that 
after the filing of the bill of complaint she saw Mr. Coombs 
and M iss Rogers in the company of each other a number 
of times; that Julv 26th was the first occasion she saw 
them and made a definite note; that she saw his car manv 
times in front of London TTall apartment; that it was there 
on April 6th when witness was driving jiast with a friend 
at 10 o’clock, parked across the street from the entrance 
to London Hall, and it was still there at 11 o'clock; and on 
Julv 6th it was there in the earlv evening, she does not 
remember the exact time, and on Julv 26th his car was 
parked there arouinl 7 o’clo(*k in the evening and about 
8:30 or a quarter of 9 (V)ombs and NFiss Rogers came out, 
got ill his car, and drove out 13th Street to S, out S to 
to 16th and out 16th to Colorado Avenue, and as witness 
and her friend were going out there to see a friend they 
did not follow him past 16th and Colorado Avenue; that 
this was in 1926; that her birthdav was Julv 27th and she 
remembers it “distinctly”; that her friend was giving her 
a dinner party and about (piarter after or half past nine 
they took a ride out Connecticut Avenue, Mrs. Ham, 
38 witness’ motlnu-, .Mi's. Ham’s daughter, Margaret, 
and son, Richard; that at the corner of Connecticut 
Avenue and Porter Street they saw Coombs’ car parked 
with ^liss Rogers in it and Coombs was in the drug store 
purchasing something; that he came out, got into the car, 
drove on to Livingston Street, left on Livingston to Belt 
Road, she is not sure on Belt Road, then on ^FcKinley Street 
and he was going rapidly and they could not see him after 
that; that they went directly to Miss Roger’ apartment as 
quickly as they could, after they lost him; that his car was 
not there and thev waited there until nearly 12:30 and 
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liis car had not rctiiniei"’ that sh(‘ tliinks she confused the 
dates, the 2()th witli the 28th; that it was tlie 28tli he went 
out lotli to 8, out 8 to l()th, etc., and on tlie evening of 
the 26tli slie saw his car parked in front of Miss Rogers’ 
apartnuMit around seven o’clock, when she waited for over 
two hours across tlie sti'eet and he did not come out and 
she went awav; that on Julv 29th she was walking home 
and saw Coombs’ car in front of Miss Rogers’ apartment 
around 7 or 7:17) and she later went on home; that later 
Mrs. Ham came to take her and her mother for a ride, she 
had her daughter and son with her, and they went out 
Connecticut Avenue again to a drug store where her son 
was serving soda; that as they were parked in front of the 
drug store Coombs and Miss Rogers passed in Coombs’ 
car, she thinks around 10 or 10:lo in the evening; and they 
followed them to Miss Rogers’ apartment where they sat 
in the car talking until around 12 o’(‘lock; that witness 
then went on a vacation and the next night she saw them 
was October 11th when she saw Coombs’ car parked at 
London Hall around 7:.‘10 at night, a 8nnday evening, and 
his car was thei*e at 8:d(); that the following evening was 
October 18th and thev saw Miss Rogers and Mr. Coombs 
sitting in the car in fi’ont of the apartment. Asked 
whether she had seen them nrently she replied “Oh yes, 
I saw them together in front of Miss Rogers’ apartment 
April 27th, 1927.” Witness was then asked whether she 

had a Miss Wvsoczvnska with her on the occasion of her 

• • 

second visit to (\)oml)s’ apartment in connection with the 
letter she had jirevionsly found, and replied “8he went 
with me both times”; and thereupon the following 
,‘19 occurred (R. p. 87): 


“(^). 8tate whether or not you took anything with you to 
the apartment? A. Yes, 1 took a ])icture of my little hoy. 

Did you take anything with you to the apartment ? 
A. The second time I took a ])iece of pa])er and ])eucil. 

“(^. Anything (*lse? A. I do not know. 

“Q. Did yon have a letter with yon? A. Oh, yes; 1 
took Mr. (’ooinhs’ letter that he had written to me asking 
me to return to him for the ])nr])ose of letting Mrs. 
'Wysoczynska coin])are the two handwritings, that band¬ 
writing with the handwriting of the letter which Mr. Coombs 
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had written me on June 8th.” T’.;:it is the same letter that 

is in evidenee here now, referring' to plaintiff’s Exhibit 
No. ij. There was then ])resented to witness a typewritten 
eoi)y of paper which she identified as her recollection of the 
contents of the letter found in (’o()nil)s’ apartment, (Plain¬ 
tiff’s Exhibit No. 5), ii[)on impiiry l)y counsel the original 
copy of the letter was produced and the tyi)ewritten copy 
marked as I^laintiff’s Exhibit No. (5, over objection and 
under exception on the ])art of the defendant (’oombs: 

And theren])on the following occurred (K. pp. 89-90): 

“Mr. Barger: 1 move that the entire letter, includ- 

40 ing this copy, be stricken out, on the grounds here¬ 
tofore stated, and on the further ground that the let¬ 
ter proves absolutely nothing, is immaterial to this case, and 
that it is a letter addressed to no one, signed by no one, and 
not shown to have ever been mailed to anvone. It is too 
remote as regards this ])articular case, and we object fur¬ 
ther on the ground that a letter simply found in a person’s 
possession, not shown ever to have been addressed or sent 
or mailed, is not proper evidence. Further, if the Court 
please, 1 object on the ground that the loss of the original 
document is not f)roperly accounted for; and, for those 
grounds, and those heretofore offered, we renew our ob¬ 
jection and move to strike that out. 

“The Court: 1 overrule ihe motion.” 

41 “Mr. Barger: And 1 will note an exception. 

“Mr. Canfield: Now, we offer it in evidence. 

“The C’ourt: 1 am not admitting this against tbe core¬ 
spondent at present, until- 

“Mr. (’anfield (interposing): 1 understood that yester¬ 
day, your Honor. 1 am going to put the original hand- 
Avriting in. 

“The (’ourt: It has alreadv been offered and admitted. 

“Mr. Barger: And exception noted.” 

Witness fnrtlier testified over objection and under excep¬ 
tion of (‘ounsel for defendant (\)ombs that after learning 
of the disposition of her husband after May *)()th, 192(), 
she had not condoned or connived at his offense, and ])ar- 
ticidarly with the ('ores])ondent Miss Rogers. 

On Cross Examination witness testified that there was one 
bed in the apartment she and her husband occupied; that she 
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had 1)0011 oiiiployod diiriiiii' hor oiitiro marriod lifo with the 
oxooptioii of about two and ono half yoars, inayho loss than 
that; that sho is onpiloyod now; that sho workod whilo hor 
child was alivo; that hor husband was oinployod by the 
ITnitod Railroads whon sho wont to California, at $250 a 
month in 1910; that ho was om])loyod in California about 
a yoar and throo months aftor thoy woro marriod, and 
durin.ii: that timo she did not have a ro.u’ular position, but did 
some sowiii" at $3 per day; that aftor loavin^ California 
they roturnod to Washington in 1910, followins: which he 
had no employment for some months, ho was not workini>- 
])ormanontly or bavin" any particular sum of money each 
week or month; that he went to Now York in Juno of that 
voar with the Democratic National Committee, was ro"u- 
larly employed there, and sho thinks his next position was 
with Dr. Taussi" in the Tariff Commission; that in the sum¬ 
mer of 19in ho came liack and had a position in the Dis¬ 
trict, there may have boon ono other position in between, 
he has had so many positions sho cannot keep them straight, 
but recalls it was the Tariff Commission where ho worked 
])robahly until 1919 or 1920; that his employment with the 
Tariff Commission was aftor the Democratic National- 
Committee had ceased, and he went to France in 
42 1919 with Dr. Taussig on the Tariff Commission, 

and aftor his return from France he was employed 
by the Federal Prison Board and was with the Prohibition 
Unit later; that he took up his present employment in April 
1924 as witness recalls, that is with the oil fraud ])rosecu- 
tion, Mr. Roberts, and Mr. Poinerene, and is still in that 
employment; that she found the letter she testified about 
on the 30th of ^Fay; that tlnu’o ai’o two rooms, kitchen and 
hath in the a])artment at Clifton Terrace where she and 
^fr. (Mombs occu])ied the bedroom for sleeping quarters; 
that she occupied the bedroom on May 30th, both occupied 
tin* same bed in that room on the 30th of ^fav, the 31st 
of May, the first, second, third and fourth of June, 1925; 
that she occupied the same bed with liim during their sleep¬ 
ing ti**n* until she actually left him; that on June 5th she 
told her husband she was going to leave him; that when 
lie left on June 5th he told her he would see her for supper, 
she does not know that she made any remark; that she 
did not tell him at that time that she had made up her mind 
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to leave him, she knew he would receive a letter shortly; 
that he called her up the same moruiui»- telling her he had 
received a letter from Mr. T^amhert, which was the first 
iufoi’mation In* had that she was going to leavt‘; that sin* 
liad noticed rpiite an inditTerence toward lier beginning the 
first of January 1925. And theren])on the following oc¬ 
curred (K. pp. 99-100) : 


“The Court: * * * When was it she found these 

letters ? 

“Mr. Bastian: On "Mav ‘lO, 1925. 

“Q. Is that coi'rect ? A. Yes. 

“^Ir. (5nifield. That is this letter that we arc* iii(|uiring 
into now. 

“The Court: And she left him? 

“^Ir. Canfield: June 4. 

“^fr. Bastian: June 5. 

“The Court: The first act of adultery alleged in the bill—■ 

« * ’ 

“Mr. Canfield (interposing): AVas February 22 and 23, 
1926. 


“The Court: There is no act of adultery alleged prior to 
that time? 

43 “Afr. Canfield: No adultery alleged prior to that 
time, your Honor. 

“The Court: T would be strongly inclined to strike out 
the testimony as to those letters, but T will allow that for 
the present. 

“Ml*. Bastian: There has been only one letter thus far 
admitted. 

“Th(* (^ourt: T mean that particular letter. T under¬ 
stand she copied it one day and later found a continuation 
to it. 


By Mr. Bastian: 


i i 



That 


33iat was 
is right.” 


in 


Angnsl, 1925—is that correct I 



AVitness further testified, on Cross Examination, that on 

May 3()th she had considerable difiiculty witli Coombs at 

%> • 

the cemetery concerning his desire to kee]) an engagcnnent 
at the Munsey Building that day; that he grabbed her bv 
the shoulders and said “Do as 1 say”; that this ])robably 
did not occur in the immediate ])resence of any other per- 
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son, altliougli Mr. Coomhs’ fatlier and mother and witness’ 
mother were walking along in the rear, and probably did 
not see that, they were either ahead or behind, it may have 
been in the rear or ahead, witness does not remember 
which; that there was enough scene made for witness, but 
not enough to attract other people; that when she got home, 
something told her something was wrong and she deliber¬ 
ately went to his coat and found a wallet she had never 
seen before; that she made no rejdy to the letter Coombs 
wrote to her and which she had identified; that he called her 
by telephone once and went out riding for a short time 
shortly after she left, on the 9th of June; that she does 
not recall but does not think she went to Rockville with 
him at that time; that they were out probably an hour and 
fifteen minutes; that it was July 20, 1925, she saw him at 
Union Station concours(‘, she got the information as to his 
return to the city from the newspapers; that she has not 
a copy of the newspaper article she saw; that Mrs. Ham 
did not get the information from the garage keeper where 
Coombs kept his car rather than the public press; that the 
newspaper article did not mention Mr. Coombs’ return, 
but did mention Mr. Roberts or ^Ir. Pomerenc and they 
ascertained the time of his arrival by figuring it 
44 would be very shortly; and watched the trains; that 
she arrived in Washington at 7 o’clock a. m., July 
20th; that Mrs. Ham met her at the train and they ascer¬ 
tained immediately when the first train was coming in from 
Chicago and found it was the Liberty Limited at 9 o’clock 
and met that train; that she thinks it was the 18th she saw 
the newspaper article in question; she does not know that 
Mr. Roberts instead of coming to Washington went to 
Denver; that she made it her business to try to find out 
when he returned. Asked whether the pictures of nude 
women she saw in the apartment were pictures of a par¬ 
ticular person or so-called art pictures, witness replied 
“It was a figure of a woman’’; that at one time Mr. 
Coombs ordered sent to him through the mail a set of nude 
pictures which she found, and shortly thereafter a bill 
came to the house for them and she made a great deal of 
trouble about it; that the pictures she saw and testified 
about were not the same pictures, she destroyed those pic¬ 
tures and the ones she saw she had never seen before; that 
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she can identify the ones slie sav; as l)cing tlie pictures of 
no particular person, and does not claim they were the 
])ictnres of Miss Rogers; that she and Mrs. TIam followed 
Coombs and Miss Rogers on a number of occasions; that 
on one occasion they went down Marlboro road when they 
saw him kiss her, put his arm around her and kiss her; 
that they were probably the length of the court room, prob- 
al)ly not ipiite so far, behind them and thinks her car had 
its lights on, is not sure whether they were the bright 
lights; that this occurred between nine and ten o’clock at 
night, when Richard Ham was driving their car, a hired 
car; that she hired cars twice to follow (’oombs; that he 
apparently found out they were following him and would 
then go fast and slow; that it was after that he kissed the 
lady, she thinks he did not know then they were following 
him; that he kei)t on going and turned around and came 
back; that she saw his car stop, does not know how long 
because they passed him and it was not long before he 
overtook them, not half an hour, does not know how long, 
whether it was a minute or two or five or ten, but does not 
think it half an hour; that they parked their car 
45 where there is a turn in the road where there is a 
monument not far from Marlboro, is not sure 
whether they turned their lights out; that he was going 
slow and then going fast then stopped, which indicated to 
her he knew he was being followed; that the next time they 
followed him was on Defense Highway, she believes; that 
on that night they saw them sitting close together, then 
they discovered they were being followed and lost them; 
that ('Ooml)s turned around when they came to the end of 
the road and on the wav back to Washington (’oombs wenf 
so speedily and she thinks something happened to their 
car, that they had to stop and they lost him. Witness was 
thereupon shown a letter and in response to a (piestion 
answered that the same was in her handwriting; and there¬ 
upon the same was marked for identification as Defend¬ 
ant’s Exhibit No. 1. Witness testified that on the night 
of Febi'uary 22nd she received a call from her private de¬ 
tectives about 12 o’clock, around 12 o’clock, just about mid¬ 
night, maybe a little after or a little before, she is not sure; 
that Mr. Smith called her; that Smith’s occupation is a 
typewriter repairman and he was (*mployed at that time; 
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that he was absolutely not emihoved bv Mr. O’Dea and was 
not being’ i)aid lor watebing Mr. Coombs; that she bad 
known Smith since December 1925 when be started to 
watch Coombs for her; that she met Smith tbroiigb Mr. 
Snell, a friend of the family’s and be went into tliis apart¬ 
ment some time in December; that she asked him to watch 
Coombs; that she did not go into that apartment, 108 or 
109 until the night of Fe])ruary 22nd and the morning of 
Fel)ruary 2ord; tliat Smith’s apartment was furnished with 
some furniture she rented; there was a dresser and some 
chairs, one or two tal)les, a couch and some kitchen utensils; 
that Smith’s i)urpose there was simply to observe the 
apartment across the hall; that she rented the furniture 
from Ihium’s furniture store on 14th Street; that slie thinks 
she em[)loyed O’Dea around the first of January, hired him 
to follow Mr. Coombs; that she did not hire Mr. Smith 
to follow him; that February 22nd was the first call she 
liad made at the apartment, and Smith had been there since 
around the 18th or 19th or 20th of Deceml)er; that 
4fi the aj)artment was rented by Mr. Snell and she ])aid 
for it; that the interest Mr. Snell had in renting 
the apartment was probably a personal interest, just a 
favor to her, he was not paid at all; that as witness under¬ 
stands Mr. O’Dea had Mr. Bulwer with him a great deal 
of the time watching Mr. Coombs; that it was Snell’s sug¬ 
gestion that she get Smith to watch this a])artment; that 
she had never known Smith before; that Snell did not i)ay 
Smith anything to her knowledge, and she paid all the 
rent of the apartment and gave it uj) shortly after Febru¬ 
ary 25rd, the next day or so; that Smith occupied the apart¬ 
ment continuously from the time he went in there; that 
she has known Snell about more than fifteen years, and he 
received absolutely no compensation for whatever work he 
did; that Snell is in the real estate business, she does not 
know by whom he is employed or anything about it; that 
she first talked with Snell about this case in December 1925 
when Snell got in touch with her, came to see if there was 
anything he could do for her; that Snell found out that 
M iss Rogers had moved from 1212 ^1 Street to London 
Hall and had a one room and bath ai)artment and also 
found out that there was an apartment directly across the 

3—4711a 
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liall and thought it would be wise for lier to rent that apart¬ 
ment; that he knew the difficulty she was in, he may have 
known that witness was following Coombs, she does not 
know; that Snell had a personal interest in it all through, 
the personal interest being iiupiiry as to how she was get¬ 
ting along; that she thinks Snell had never followed 
Coombs; that Snell is a friend both of hers and of her 
mother’s, she has known him for many years, was a mem¬ 
ber of her father’s church; that he would ask her from 
time to time how she was getting on; that she told him 
Miss Rogers lived at 1212 Street and wished he would 
ascertain if she was still there; that lie was just interested 
to find out for her; that she did not continuallv follow 
Coombs and Miss Rogers from October 11)25 until Decem¬ 
ber 1925, does not know whether ^Irs. Ham followed him 
and thinks Mr. Snell did not. Asked during what time from 
the time Mr. ('Oombs left her until the time of the raid 
she followed ^Ir. Coombs witness replied “We followed 
him in Julv 1925” but does not recall “whether we did 
in August”; that by “we” witness meant “usually 
47 Mrs. Ham, my friend”; that she does not recall 
about following him in September; that she thinks 
in October, Xovember and December when thev saw Coombs 
it was ])urely accidental; that it was “frecpiently acci¬ 
dental,” they were not deliberately following him; that 
witness does not recall the tirst time she talked with Snell 
about the case after (’oombs left in June, it may have been 
in September when she had a replevin suit filed attem])ting 
to get her furniture back from Coombs, she does not recall; 
that as a matter of fact Mr. Snell has not been connected 
with this case right from the time (A)ombs left, he became 
actively engaged in the case in December, before the apart¬ 
ment was rented; that on the night of the raid the apart¬ 
ment door was opened probably about eighteen inches and 
^liss Rogers stood in the doorwav; that witness saw a dav- 
enport, this bed—that the davenport was between the win¬ 
dows on the south wall, that she saw a desk, and saw a ma¬ 
chine, and there might have been some tables; that she 
thinks she saw a radio; that she could not see a i)iano; 
that she could see the entire bed from the head to the 
foot; that it was a wall bed; that on entering that apart¬ 
ment that you go directly into the room; that as witness 
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recalls there is not a set-off where you enter the a])art- 
ment to prevent one from seeing the bed as the door is 
opened as she described; that the bed was on the west 
side of the room and she saw two pillows, both of which 
had been slept on; that she saw the clothing all the way 
down the bed and pushed into the middle; that the door she 
saw move in the apartment was the door facing the west 
immediately by the south wall; she does not know what 
that room was used for; that the door she saw move was 
behind the bed, she saw it move through the door where 
she was standing, directly in the doorway, directly in front 
of ^liss Kogers; that she does not know whether she saw 
it over ^liss Kogers’ shoulder but she had a clear view of 
the room; that the door was partly opened, the west door, 
and she saw it close a little, three or four inches, it was not 
open much; that she didn’t hear anybody cough or breathe 
while she was there, and she does not know whether it was 
closed by somebody pushing it or because of a draft; 
48 that she did not say anything to anyone when slie 
saw the door move, did not mention it at all; that 
the tirst time she mentioned the fact was when she told 
Mr. Bulwer and Mr. Smith, not at that time, however; that 
after the raid they stayed around there probably about ten 
minutes, in the apartment she had rented, the one Smith 
occupied; that Miss Rogers had her arm pressed against 
the door, with her body in front of the opening only clad 
in a nightgown; that the entrance door swung into the 
room; that the door was opened 18 inches, maybe more. 

On Re-Direct Examination witness was permitted, over 
objection and exception of counsel for Coombs to testify 
as to the reason she stayed with Coombs on the nights of 
IMay 30th and 31st and June 1st, 2nd, 3rd and 4th, as fol¬ 
lows (R. pp. 126-127): 

“A. May 30 was Decoration Day, a holiday, and imme¬ 
diately upon reading this letter I knew 1 was going to 
leave Mr. Coombs, but I also knew that I should have legal 
advice. The next dav was Sundav, and ^londav I went to 

♦ •’7 % 

r. Lambert’s office. Mr. Lambert was not in his office 
on Monday, and I made an engagement for Tuesday. I 
went there Tuesday afternoon, when I saw ]\Ir. Lambert, 
but I did not have this letter with me. I told him about 
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the letter. lie said, ‘I must see tliat letter; come down 
tomorrow and bring the letter witli yon.’ I had it in a 
safety deposit box at the time. 'Wednesday I went to Mr. 
Lambert’s office, and we had quite a conversation about 
what I should do. 

‘‘Q. Without giving* the tenor of the conversation or the 
conversation itself, something was tlien and tliere decided 
upon by yon and ]\[r. Lambert, was it not? A. Yes. Mr. 
Lambert was going to write ^Ir. Coombs a letter, and I 
said to him then—he said, ‘All right; we will write this 
letter.’ 1 said, ‘'When will ^Ir. Coombs receive the letter?’ 
He said, ‘Probably tomorrow morning,’ which would have 
been Thursday, and I said, ‘He is finishing his law exam¬ 
inations’—” Witness further testified that another reason 
for not leaving Coombs on Wednesday or Thursday, aside 
from the fact she was unable to see her counsel, was that 
Coombs was taking his law examinations which were 
49 to be over Thursday evening and she wanted to do 
what she could to have him get through nicely with 
his examinations and she told Mr. Lambert to have the let¬ 
ter reach him Friday morning; that she had to file a suit 
to get her furniture back, the suit was filed she thinks in 
September 1925, August or September. 

On Ke-cross Examination witness testified that the detec¬ 
tives’ employment by her ceased right after the raid; that 
they commenced their employment some time in January, 
the middle of January, she does not know the exact date; 
that her agreement was with ^Ir. O’Dea, she had no agree¬ 
ment with Bulwer; that she paid O’Dea $250.00 for his 
services, and thereupon the following occurred (H. pp. 128- 
129): 

“Q. Is he entitled to anything more for testifying? A. I 
do not know. 

“Q. You have no agreement made with him about fur¬ 
ther compensation? 

“^Ir. Canfield: Do you understand the question? 

“A. Yes, I do. 


Bv Mr. Bastian: 

“Q. What is that agreement? A. That I will pay him 
$250.00 more. 
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“Q. In tlie event yon get your divorce—is that correct! 
A. Yes.” 

Witness furtlier testified tliat she did not liave the letter 
written to Coombs because he was taking his examinations 
all that week, ^londay, Tuesday and AVednesday; that the 
l)rimary reason for her staying there was that she wanted 
to consult her attorney, and did not see Air. Lambert until 
Tuesdav; and thereupon the following occurred (R. ]). 
129): 

“Q. But you said, in response to a question of Air. Can- 
field, that another reason was that you wanted to give him 
a good chance. A. The reason for staying one night only.” 

AVitness further testified that she never took a letter to 
the law school for the purjmse of having him withdrawn 
from that school, and never showed a letter to Air. 
50 Cassin and never made a statement to him concern¬ 
ing Air. Coombs, never spoke to him about the case; 
that she was in the law school to ask him the location of 

the librarv. Asked whether she showed a letter to anv 

• • 

member of either the law school or business administration 
school witness stated that she had shown a letter to one of 
the professors; that on Alonday she could not make an en¬ 
gagement with Air. Lambert hut did see him Tuesday and 
AATnlnesdav; that during all that time she staved in the 
house, hut did not live with Air. Coombs as a wife; that 
no one told her to answer that question as she did answer 
it, this was her own idea and she had not lived with him as 
a wife for three months previous and she had not discussed 
that vrith her lawyer. 

On Re-direct Examination witness testified that she asked 
to see the librarv because in the letter she found in Coombs’ 
chitfonier he mentioned when thev could he alone for a few 
precious moments in the library and she took it that he 
referred to the law library as she was employed there; that 
he said “the librarv”; that the letter she found in the 
apartment was found on Alay 30th, hut the letter she just 
referred to is the letter found August 16th; that the letter 
referring to the library is the one she saw on August 16th 
and Avent hack in the afternoon and copied, the one she com¬ 
pleted from memory. 
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Tlioroiipoii counsel for defeiidaiil (\)oinl)s renewed said 
defendant's motion to strike out the letter theretofore 
offered in evidence, which motion was by the Court over¬ 
ruled, and to the action of the court counsel for Coombs 
then and there noted an exception. 

The sketch used by ])laintiff in connection with her testi¬ 
mony was thei’cupon marked Defendant's Kxhil)it No. 2 for 
identification. 


Randolph Mason, a witness for plaintiff, being first duly 
sworn on oath testified that he is employed as a Redcap 
porter at Union Station and has been so employed since 
November 17,11)07; that he knows Mrs. Ham and is satistied 
he has known her five or six years; that he met ^Irs. Ham 
at Union Station in the summer of 1925, she came 
51 there in the morning in the summer months and 
asked him to meet the New York train and meet a 
lady coming in; that he did not know her other than by 
the description given by Mrs. Ham; and thereupon the 
following occurred (R. p. 135): 

‘‘Q. Do you know her now? A. Yes, sir. 

“Q. Can you identify her ? A. I think 1 would, 1 think 
I could. 

‘‘Q. Is this the woman here? A. I do not know; she was 
not so tall. 

‘UMr. Canfield: Stand up, Mrs. Coombs. 

“The AVitness: Yes, sir, it looks very much like her.” 

AVitness further testified that he met the 7 o’clock train 
from New York and located Airs. Coombs on the New York 
sleepers; that Airs. Ham came back about half past 8 or a 
(piarter of 9 and asked him to meet a train from Chicago 
that came in at 9 o’clock, and furnished him with a descrip¬ 
tion of someone he was to meet on that train; that as a 
result of that descrii)tion he met a tall gentleman about (i 
feet he believes, or probably might have been an inch or 
two taller, between (i and 7 feet, with rather full eyes, hair 
kind of a little mixed, clean face; that they said he would 
have a tan bag, probably two; that he seen a gentleman 
as he came off the train and came up with him and identified 
Air. Coombs as the man he met; that he got Coombs’ bag 
when he came up with him, and Airs. Ham was standing 
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near the gate as tliey eai:ie out, from Track 17 on the east 
side, and the other lady that we met in the morning was 
standing at the newstand with a newspa])er; that Mrs. 
Ilam asked him to see if he could get the gentleman’s bag 
and if he did to let her know where he went to; that 
(’oomhs went to the tele])hone booth in the station and 
witness was standing on the outside and heard him give 
the number as she said that he got the number and gave it 
to Mrs. 11am as she asked for it and the other lady who 
accompanied her; that aftei* (’oombs left the t(‘le])hone 
booth he took a Black and White taxicab, witness accom 
])anying him, and told the driver to go to 14 something P 
Street, he thinks 14 something, and he gave that 




number to Mrs. Ilam. 

On Cross-Kxamination witness testified that he was 
employed to get the man and the bag and the name, and 
the number; that his train arrived at 9 o’clock and quite 
a. few ])eo])le got off the train, and he picked him out with¬ 
out difficultV about the second or third man who came out 
of the car; that he was the only man she described; that he 
could have gotten somebody else but fortunately he got 
him, just hapi)ened to laiii into him; that he got an ordinaiy 
tip for this em])loyment, that generally he got 25 cents and 
she gave him 50 cents that morning; that was all she gave 
him then, and ^Irs. Ham ])aid him more afterwards but 
he does not remember how much; that when she came back 
he gave her the number, the second time, and slie came 
back and wrote it down; that he did not write the number 
while Coombs was there, remembered it at the time and 
wrote it a second time, that is, he wrote it down and kept 
it for a few days afterwards; that he never saw ^frs. Ham 
anxious before; that he never saw Mr. Coombs before that 
he recalls; that really Mrs. Coombs looked nervous at the 
time, that is why he wrote it down the second time; that he 
never saw Coombs before and never saw him again until 
todav. 


Mrs. Eunice Ham, a witness for the ])laintiff, being first 
duly sworn, testified on oath that she lives at 2312 Ash- 
mead Place, N. W., and is acquainted with the plaintiff and 
defendant; that she has known ^Mrs. Coombs since January 
1922, when she entered the Y. W. C. A. millinery class; 
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that ill 1922 slic* met ^Iv. Coombs, drove Mrs. Coombs to 
bis ofliee when be was working' for llr(‘ekiiiridge Long, and 
Mrs. (^oombs brought him out to introduce him; that in the 
fall of 1922 and winter of 1923 she became frieiidlv with 
both, they visited at lier liome and liad dinner witli lier, 
friendly like any girl’s biisband would be; that she is the 
mother of Margaret and Iticbard Ham; that in the year 
1924 witin*ss’ familv entertained Mr. and ^Irs. C’oombs and 
visited them; that in April 1923 she met Coombs coming 
out of the Trans])ortation Hiiilding, her daughter was witli 
her, and Coombs sjiokc of ^Irs. Coombs and witness spoke 
of her bad health and remarked bow worried she was 


53 about her, and Coombs said be wanted witness to 
use her influence with Mrs. (’oombs to have her go 
away for the entire summer and witness spoke of financial 
things and be countered with the tbougbt that ^frs. Coombs 
Avas com])laining because be was going to register at the 
National Law School and said be was going to do so regard¬ 
less of what she said; that the conversation was something 
of that kind; that in the middle of June of the same vear 
she learned that Mrs. Coombs bad left Mr. (’oombs; that 


she bad been trying for some time to get ^frs. Coombs on 
the })bone; that ^frs. Coombs bad been to witness’ bouse 


previously in ^May in a distressed frame of mind; that she 


was unable to get ^frs. Coombs on the phone, and did not 


know Coombs’ number and then Mrs. Coombs called lier 


one night and told her she liad left Coombs; that on July 
3 she called at the garage where she takes her car to have 

it greased and Coombs’ was there and she asked Avbat was 

• 

wrong that bis car was laid up; that she did not see CoombA 
there; that thereafter she bad occasion to go to Coomlis’ 
apartment in Clifton Terrace with ^frs. Coombs to get her 
clothing, on July 3; that the ajiartment was in the usual 
condition, exc(‘pt there was a ])ic^//re of jMrs. Coombs on 
the dresser Avitness bad neA’er seen before, iieA^er kneAv it 
AA'as in existence; that Saturday, July 18tb, she suav an 
article in the ])aper and as a result thereof telephoned ^Irs. 
Coombs to come home from NeAV York and she returned 


July 20tb and Avitness met her about 7 o’clock, and she got 
the porter ^fason, the Avitness she just suav in the court; 
that she got ^fason to meet ^Irs. Coombs and put lier lug¬ 
gage in Avitness’ car, then Avitness inquired about the trains 
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and was told the first one would he at 9 o’clock, and they 
had breakfast and came hack and arranged for Mason to 
meet the train; that she described Coombs and he later 
appeared at Union Station, came through the trainshed, the 
])()rter had his luggage, and went to the telephone booth; 
that she had an arrangement with Mason to get her certain 
infoi-mation, and he got the telephone number and the ad¬ 
dress to which Coombs had gone; that witness saw Coombs 
at the telephone; and Mason took him to the concourse and 
put him in a taxicab; that as a result of the informa- 
54 tion obtained by Mason she investigated the tele¬ 
phone number and found it to be at 1212 M Street; 
that she went to Coombs’ a])artment again on July 2()th, that 
dav or the next she cannot recall exactlv, that afternoon 
or the next; that it was on ^londay, early in the afternoon, 
with ^Irs. Coombs and her daughter, and they went into 
Coombs’ a])artment; that the next day she thinks it was, 
Tuesday, she was at Coombs’ apartment and there was a 
change, ^Irs. Coombs’ picture was removed and there was 
a jiicture of a nude woman on the dressing table; that on 
the night of Julv 20th she saw Coombs about 9 o’clock, in 
front of his mother’s home, 1220 Eye Sti’eet, first saw him 
at a quarter of 9; when they first came around, and Coombs 
went around th(‘ block and came back, she should say two 
or three minutes after 9; that he did not pick up anybody 
but there was a lady in the car; that witness went to the 
corner and got in her car and they went out 12th Street 
to R or S and out 13th Street to Clifton Street; that about 
10 feet from the corner the lady got out and Coombs turned 
to the left and went down to his apartment and witness 
went in her car and saw his lights go on in the apartment; 
that he was in there a few minutes and came l)ack, then 
went back to his apartment again, came back, got in his 
car and went down 13th Street, and when witness got there 
the car had gone; that she got a good look at the lady with 
him; that witness’ son Richard, her daughter and Mrs. 
(’oombs were with her; that the next day she saw the lady 
who was in the car the night l)efore with Mr. Coombs at the 
Xational University; that she directed her son to go to the 
telephone, call up and ask for Miss Rogers; witness went 
to the school and asked for a prospectus; that there was a 
lady standing there; that while she was there the telephone 
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raii^ and the lady answered the phone and said “Hello, this 
is Miss Kogers speaking. I am not interested in any real 
estate and I am afraid yon have the wrong Miss Rogers; 
this is Miss Esther Rogers”; that she had no conversation 
with the lady; that the lady is the same person that she 
met that Tiiesdav afternoon at National Law School and 
saw the night before with Mr. Coombs; that she went to 
C^oombs’ apartment one other time during that week; 
bo that thev had a little tool box, and on that was a 
package of Cleanex tissue and Mrs. (\)ombs opened 
a drawer and there was rouge, ])owder, ])erfume and cold 
cream; that they did not take any of it; that on Wednesday 
of the same week, July 22d, at 9 o’clock. Miss Rogers left 
the University Law School, went down 13th Street to H, 
and Coombs came out a few moments afterwards, got into 
his car and went down and Miss Rogers got in; that they 
continued down 13th Street to a little street back of B Street 
by the Agricultural hot houses and thev followed them 
in a rented car, and didn’t see them again that night; that 
on Friday of the same week she again saw Coombs and 
Miss Rogers together; that Mrs. Coombs had gotten her 
son to hire a Hupmobile and they all got in it and ])roceeded 
as they did on Wednesday evening and Miss Rogers came 
out and went to 13th and II where Coombs came and pick(‘d 
her u|); that they went to the Bellevue Farms Lunch Room 
and Coombs let ^liss Rogers out and she went in and got a 
package of some kind and Coombs drove around the block 
and parked a few seconds in front of the Bellevue Farms 
Lunch, ^liss Rogers got in and they went on the Bladens- 
burg Road toward Baltimore; that she followed on that 
occasion and went on a highway she believes was the De¬ 
fense Highway, it was not finished at that time because 
they came to a cul de sac; that she does not remember 
where they turned off the Baltimore Pike, some little cross¬ 
road; that she believes Coombs observed them following be¬ 
cause of the peculiar actions of the car; when they were 
almost to the end of the road he slowed down, went fast, 
was rather peculiar in his action, went extremely fast and 
then very slow; that Coombs and Miss Rogers sat very 
close together, ^liss Rogers was sitting close to him and 
lighting cigarettes for him; that there was nobody else in 
the car with them at the time; that later that evening, after 
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they had lost them, they went back to Clifton Terrace, 
first to Miss Ko^ers’ a])artnient and then to Clifton Terrace, 
and witness thinks she went home, she was expecting some 
trouble and went home to see if everything was all right, 
and found that Coombs and Miss Rogers were parked in 
front of 1212 Street; that ^Irs. Coombs and her son and 
daughter were in the car with her; that ^Irs. Coombs 
ob asked her son to turn around at 12th and M as she 
wanted to talk to (^oombs, and they drove up along 
side the car and Coombs wanted to know what the general 
idea was, and Mrs. Coombs said she wanted to know the 
truth of a statement she had heard of a letter he had written 
her; witness does not remember the reply made by Mr. 
Cooml)s; thinks Mr. Coombs said he was going to take the 
lady for a drive; that Miss Rogers was sitting beside Mr. 
Coombs at the time but was not presented or introduced to 
witness, and Cooml)s did not tell her who she was; that this 
occurred about half past 12 she judges; that witness did 
not follow him after that night but she loaned a car for that 
purpose; that on Monday, July 27th witness was looking 
for her daughter who was with ^Irs. Coombs and Coombs 
came down (''lifton Strecd behind witness’ car; that he sort 
of zigzagged around until they got to 14th Street, witness 
speaking to him, does not remember what she said, but 
Coombs said witness was following him and she said she 
was not, this was July 27, 1925; that Coombs said her son 
had been hiring cars for ^trs. Coombs and witness dis¬ 
claimed all knowledge of it and she prefaced that by the 
fact that she asked ^frs. Coombs what to say and she said 
not to indicate that INfrs. Coombs had been compelled to 
leave ^Ir. Coombs and ^Mr. Coombs told her that Mrs. 
Coombs had left him, he said ^Irs. Coombs had left him 
on the 5th of June, and had no grounds to leave him only 
a letter she had found, and he had to admit it was a snappy 
letter; that she was right beside his car when he told her 
that; that nothing further was said about her finding this 
letter, witness did not know she had gotten a letter. 


Q. Did ■Mr. Coombs deny at that time to you that she had 
this letter? A. Oh, he admitted she had it; and that it was 
a snappy letter. 


that many many times thereafter she saw Coombs and Miss 
Rogers together in the automobile; that from July 27 when 
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he accosted her, to the end of that vear, she was awav dur- 
ing the summer and fall when the school term opened ag*ain, 
and often went down to take Mrs. Coombs riding and often 
saw Mr. Coombs when the law school was on K Street g*o 
there, park, take ^liss Rogers away from there and it was 
not until the school moved on G Street they very often 
saw him; that her cousin’s little girl goes to George 
57 Washington University and they would go to get 
Ihu', and first observed Coombs there, at 7 o’clock, 
two or three times a week during February, March, April, 
May and ])robably June, 1926, and on April 6, 1927, saw 
Coombs parked in front of London Hall at 10 o’clock on 131h 
Street between Massachusetts Avenue and and at 11 it 
was still there; that on Aj)ril 16th, a Friday, witness was 
going to Pennsylvania and Mr. Coombs and Miss Rogers 
were coming from Rockville, witness met them in Rockville; 
that witness did not talk to them but thinks they saw her; 
that on July 27th, Mrs. Coombs’ birthday, witness had given 
her a party, and after dinner they went out Connecticut 
Avenue, at Connecticut Avenue and Porter the car was 
l)arked and ^liss Rogers in it and when Coombs got in it 
they followed them to Belt Road, out to ^IcKinley, around 
the Circle, and they were going so fast they could not follow 

them and thev went back to London Hall and sat there until 

« 

12 and Coombs’ car had not come back; that a witness 
observed them thev were verv close together; that she 
cannot tell how the seats are in the car; that in the evening 
of July 28th witness happened to go riding with her family 
and Mrs. Coombs and the car was parked in front of Lon¬ 
don Hall at 7 o’clock that evening; that they waited around 
until about quarter of 9, and Coombs and ]\Iiss Rogers came 
out and went out 16th Street past the reservoir and witness 
turned in at Colorado Avenue and called on her friends 
that evening; that she saw them again the next night, 
parked at Connecticut Avenue and Porter Street; that 
coming in, she saw them around 10 o’clock that evening, 
thev Avent to London Hall, sat in the car a little while and 
M iss Rogers went in the a])artment and he went on; that 
in the fall of that year, and this past 1927 Avinter, Avitness 
saAv them together tAvo or three times a AA^eek; that on 
April 27, 1927 Coombs and ^liss Rogers Av^ere parked in 
front of London Hall at 11:30 at night, and Coombs fol- 
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lowed witness up IGtli Strc^et as far as the Northumberland; 
that he did not speak to her; witness was taking Mrs. 
(k)oml)s liome; tliat ^liss Rogers was witli him when he 
followed her, and she is the same person she identified at 
the National Law School. 

58 On Cross-Examination the witness testified that 

she remembered the dates because of birthdays, etc., 
occurring at or about the time testified to and remembers 
the various streets and avenues because she has a very 
good memory; that she paid Randolph Mason 50^ for his 
services; that there is a folding seat in the front of Mr. 
Coombs’ car next to the driver’s seat; that she did not see 
anv sense in Mr. (^ooml)s following witness and Mrs. 
(’oombs; that witness is nnemi)loyed. 


Margaret Ham, a witness for the plaintiff, being first 
duly sworn on oath testified that she is the daughter of 
the preceding witness and has known Mrs. Coombs since 
the spring of 1922 and Mr. Coombs since the fall of 1922; 
that on July 20, 1925, she went with ^Irs. Coombs to Mr. 
Coombs apartment at Clifton Terrace and at that time saw 
a ])icture of a nude lady hanging over the dessing table, 
there being only one picture; that on the next day she went 
to the apartment and saw rouge, powder, perfume and cold 
cream; that on July 20th she saw a lady get into Mr. 
Coombs’ car at 13th and Eye Streets; that Mr. Coombs 
let the lady out and he went to his apartment in Clifton 
Terrace and shortly thereafter came back and picked the 
lady U]); that she identified this lady as the lady at the office 


of the National Universitv Law School and she identified 


herself as Miss Rogers; that on ^lay 31, 1920, she saw ^Ir. 


Coombs and Miss Rogers in the Palace Theater at 9:30 


o’clock; that she saw him with her on numerons occasions. 
She saw him call for her numerous times at the law school 


and take her to her apartment; and she saw them both go in 
the apartment and sometime saw them come out and go 
riding during 1925, 1926 and 1927. 


On Cross Examination witness testified that on the oc¬ 
casion she got into the apartment of Mr. Coombs she and 
^Irs. Coombs went up the inside stairs and that ^Irs. Coombs 
entered the apartment by a key; that witness is 20 years of 
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Tli(‘rt*ii])on, Robert S. Regar, m witness for tlie dofend- 
aiit, was, ])y consent of the parties, called out of turn, and 
heinij: first dulv sworn testified as follows: That he is the 
Third Assistant Postmaster General of the United States 
and is about to leave the jurisdiction for a trip of some 
sixteen days on official business; that he knows Mr. Coombs 
and Mrs. Coombs, having known Mr. Coombs ap- 
59 proximately five years; that he saw Mr. Coombs on 
the evening of February 22, 192(), at the home of Mr. 
S. Maynard Shawen, 2145 California Street; that he saw 
him there about 9 o’clock in the evening, ^Ir. Coombs be¬ 
ing at Mr. Shawen’s house when witness arrived; that ^Ir. 
Coombs was present during the entire evening and that he 
remembers that in addition to ^Ir. Coombs being present 
that there were present Messrs. Shawen, Bastian and Short; 
that he left the apartment with Mr. Bastian and that ^Ir. 
Coombs left at the same time; that he went directly to his 
home in Mr. Bastian’s car and reached his home around 
midnight, about 5 minutes after 12; that he lives at 927 
She])ard St., X. W.; that he does not know Miss Rogers, 
the corespondent in this case; and that he has been a mem¬ 
ber of the bar of the Supreme Court of the District of Co¬ 
lumbia for 10 or 12 vears. 

«> 

On Cross Examination witness testified that he had seen 
Mr. Coombs on an average of once a week during the last 
5 years; that he is in a fraternal organization with ^Ir. 
Coombs and both are officers therein; that he has been 
to ^Ir. Coombs’ home probably three or four times and 
that Mr. Coombs has visited his home, these meetings being 
in connection with business of the fraternity; that inde- 
{lendently of that there was no other social intercourse be¬ 
tween them; that he knows ^Irs. Coombs and has seen her 
freipiently although he does not know her very well; that 
all of the persons he mentioned as being present on Febru¬ 
ary 22 were co-officers in the same fraternal organization; 
that it is about a 10 minute ride in an automobile from 2145 
California Street to the home of witness on She])ard Street; 
that witness and Mr. Bastian together went to the home of 
Mr. Shawen on the evening in question, arriving there 
about 9 o’clock, being a little bit late; that he remembers 
he arrived there about 9 o’clock because the next dav this 
meeting was called to the attention of witness; that witness 
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liad a business engagement which occupied him until half 
past eight or a little after that and it was about 9 o’clock 
when witness got to ^Ir. Shaweii’s home; that he had prom¬ 
ised to be there at 9 o’clock and kept his appointment; wit¬ 
ness remembered very distinctly when he got home, * 
60 which was about 5 minutes after twelve o’clock, he 
having looked at his watch at the time he got home; 
that he was driven home by Mr. Bastian who let him out 
at witness’ home and then went on; that he and ^Ir. Bastian 
left Mr. Coombs in front of Mr. Shawen’s apartment house, 
they driving away and that being the last they saw of Mr. 
Coombs that night; he assumes Mr. Coombs left in his own 
car; that he does not remember whether it was a clear night 
or a rainy night or snowing; that he remembers that he left 
the apartment between 11:45 and 12 o’clock; that he left 
the house as soon as the meeting was over; that on the next 
day Mr. Bastian called him ui) at his office and asked him 
to remember the matter of the time between when they left 
the house and when they got home and also to recollect the 
time that he reached the Shawen apartment and witness 
made a mental note of it and remembered; that Mr. Bastian 
told him that Mr. Coombs was alleged to have been at some 
other place that evening; that Mr. Bastian asked if he re¬ 
membered clearly about his presence, which, of course, wit¬ 
ness did being only a day, and the time witness arrived at 
Mr. Shawen’s home and the time he left; that he is quite 
sure that Mr. Coombs was in the room all the time between 


9 o'clock and the time witness left; that Mr. Bastian did 
not tell him what time that particular evening Mr. Coombs 
was alleged to have been at some place else; that Mr. Bas¬ 
tian told him that Mr. Coombs was alleged to have been 
at some apartment other than the apartment where they 
were; that he knew nothing about Miss Kogers up to this 
time, had never heard her name before that and had never 
heard either Mr. Coombs or Mr. Bastian speak of her; that 
aside from this telephone talk he had several personal talks 
with Mr. Bastian about the matter; that witness came to 
the hearing voluntarily, and not by subpoena, and Mr. 


Coombs and Mr. Bastian are still officers of the same organi¬ 
zation. 


William J. Stannard, a witness for the plaintiff, being 
first duly sworn, on oath testified that he is the leader of 
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the Army Baiiil; that he is in a position to tell the name of 
the selection ])layed by the Army Band over the radio at 
11:45 p. m., February 22, 1926; that the name of such selec¬ 
tion was “Bv the Waters of Minnetonka.” 

61 On Cross Examination the witness testified that 

the band went on the air at 11 o’clock and ceased 
about 4 or 5 minutes of 12; that this was the second from 
the last selection that they ])layed; that he does not re¬ 
member all the other selections. He remembers this be¬ 
cause an iiKpiiry had been made about it a few days after 
they played and he checked it up by consulting Sergeant 
Young who arranged the music. 

Douglas Seeley, a witness for the ])laintilf, being first 
duly sworn, on oath testified that he is employed as Pro¬ 
fessional Assistant Reporter by the Supreme Court of the 
United States; that he has known Mr. Coombs since the 
Fall of 1924 and .Mrs. Coombs for about a year; that he 
made ^Ir. Coombs’ acquaintance while he was a member 
of the same class that witness was at the National Law 
School; that he knows Mstlun* M. Rogers, having met her as 
a member of the same class; that witness is employed at the 
National Universitv Law School as Master of Rolls; that 
he has seen Mr. Coombs and ^liss Rogers in the same class 
rooms together at the National University: that they sat 
near the rear in the freshman class room on the right of 
the rostrum right together and maintained these seats dur¬ 
ing the school year 1924-25; that he saw Miss Rogers twice 
get into his machine on a Wednesday afternoon in the sum¬ 
mer of 1925 at a quarter to three in the afternoon; that he 
saw them together in the school building; that he only saw 
them four times outside of the school duriiur 1925; that in 
the National Universitv Law School anv student has the 
right to take any seat in the class room. Witness was not 
cross examined. 


Sophia W. Wysoezynska, a witness for the plaintiff, be¬ 
ing first duly sworn, on oath testified that she has been 
ac(piainted with ^Irs. Coombs for some three or four years, 
and has been living in the home of Mrs Frizzell, Mrs. 
Coombs’ mother; that she does not know ^Ir. Coombs and 
has never seen him; that early in the morning of August 
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IG, 1920, she went into :in apartment building with Mrs. 
Coombs and went into Mr. Coombs’ apartment with Mrs. 
Cooml)s; that she did not see any pictures there at the 
time; that in the cliilfoiiier Mrs. Coombs found a lot of 
paper in a blue cover and found a letter there; that she put 
it back in the drawer; that witness did not read the 
()2 letter at that time; that she went back with Mrs. 

Coombs at 3 o’clock the same afternoon and Mrs. 
Coombs made a copy of the letter; that at the time that 
Mrs. Coombs made a co])y of the letter which she did on 
the fire escai)e witness was standing at the foot of the 
ladder watching that somebody would come up; that Mrs. 
Coombs read the letter to witness and witness compared it 
with the handwriting on the letter Mrs. Coombs had from 
her husband. Witness was thereupon shown Exhibit 5 
and stated that this was a copy of the letter which Mrs. 
Coombs made; that she recognized the paper on which it is 
made it being of the kind Mrs. Frizzell uses. Witness was 
then shown Plaintiff’s Exhibit 4 (Mr. Coombs’ letter to 
his wife) and stated that she did not remember seeing that 
])efore; that at the time witness returned in the afternoon 
with ^Irs. Coombs there were a number of cabinet pictures 
of nude women in the a])artment standing all around in the 
bed, in the chairs, and some on the bed in all kinds of posi- 
1'ons. AVitness was not cross-examined. 

Mrs. Douglas A. Seeley, a witness for plaintiff, being 
hi'st duly sworn on oath testified as follows: That she lives 
at 451 Cordova Apartments, 20th and Florida Avenue, N. 
W., and has lived there about two years; that she was em¬ 
ployed at National University Law School from 1920 until 
1925 and has also been a student there; that she knows the 
plaintiff, Mrs. C’oombs, and the defendant, Mr. Coombs, and 
is ])ersonally acquainted ^\dth Esther M. Rogers, the co¬ 
defendant; that she knew Mrs. Coombs slightly in about the 
fall of 1920 or s])ring of 1921, as a student at the Y. M. C. A. 
and has been acquainted with Mr. Coombs since about the 
fall of 1920; that Mr. Coombs was a student at the National 
Uiiix’crsity Law School as was also Miss Rogers; that her 
recollection is Miss Rogers entered the first year class of 
National University Law School October 1, 1924; that wit- 


4 —4711a 


r>0 W. L. COOMBS ET AL. VS. EDNA F. COOMBS, 

ness only came in contact vntli her slightly during the time 
she was a student up until witness left the law school when 
]\[i ss Rogers would come into the office; that she did not 
see Mr. Coombs around the law school office on any occa¬ 
sions before Miss Rogers came in; that Miss Rogers came 
to the school in March 1925 as an employee and witness left 
in July 1925; that witness was to familiarize ^liss Rogers 
with her work so she would be familiar with the work 
63 when witness left; that witness held the position of 
secretary; that witness came in contact with Miss 
Rogers in the office of the school prior to the time witness 
resigned her position and Miss Rogers succeeded her; wit¬ 
ness came in contact dailv with Miss Rogers from ^larch 
to July 1925; that Miss Rogers’ duties were similar to hers, 
witness was to break her into witness’ work, teaching her 
witness’ end of the work in a secretarial capacity, particu¬ 
larly so far as the records were concerned; that witness 
had opportunity to observe ^liss Rogers’ writing every day, 
in making her notes and particularly when they would 
work on the records and she would do the writing while wit¬ 
ness called the information off to her; that a time came 
when her attention was called to Mr. Coomber and Miss 
Rogers in the office, and witness saw Mr. Coombs in the 
office after Miss Rogers came in to take her training for 
her position; that he came in the office once and ^liss Rogers 
was in one of the separate offices that are enclosed, and 
Coombs came in and she put her head out of the door; that 
Coombs walked into the office and the door was closed and 
they were in there for about 15 or 20 minutes talking under¬ 
tone ; and he came out and left the office; that this occurred 
in the period between ^larch and July, witness was not sure 
just what day or month; that witness answered the tele¬ 
phone in the office; that Mr. Coombs called ]\Iiss Rogers 
on the telephone; that witness has talked to Mr. Coombs 
over the phone quite often, recognized his voice; that she 
did not ask him if he was Mr. Coombs; that Coombs would 
say ‘‘Miss Rogers” and she would immediately connect him 
with her; that Miss Rogers talked to Coombs over the phone 
in response to these calls and witness was always able to 
hear the conversations because the place was open, all the 
rooms; that during that time there was one conversation 
had that sticks out particularly in her Aind; that it was, to 
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her recollection, on a ?>ronday and Coombs called Miss 
Rogers on the h 2 )oi\e and she was upbraiding him very 
sevei’ely about a temporary neglect over the week end and 
told him she proposed to stand for it no longer and that 
he had better take his choice one way or the other; that was 
the substance of it; that on one occasion when witness 
r>4 was going through a set of examination papers the 
similarity in handwriting between Mr. Coombs’ pa¬ 
per and Miss Rogers’ was brought to witness’ attention 
through glancing at it and she took the papers out and 
made a close examination of them; that those papers are 
available in the office; that it was witness’ duty to see that 
the papers were in the right place; that the papers are not 
in the office now, they were at the time, at the time of the 
close of the winter examinations; that she made a compari¬ 
son of those examination papers because she thought that 
she would oe writing his paper, he was making such ex¬ 
ceptionally high marks; that Miss Rogers was a bright 
student in school, Mr. Coombs was not particularly the first 
year he came in, and witness said something to Miss Rogers 
about it and she said they alwavs studied together and when 
witness saw the examination papers she compared them 
because the handwriting looked similar and then witness 
looked through it very carefully and saw it was not the same 
handwriting; that her comparison was made at the end of 
the winter term, that ends in ^larch; that on one occasion 
Miss Rogers said to witness and the other lady in the office 
that she intended to go down and buy a purse, and she went 
dow)i dui-ing the lunch hour and came back with a purse, a 
wallet of coarse grained brown leather; that Miss Rogers 
brought the purse in, showed it to witness and others, men¬ 
tioned something in connection with it as to where she had 
gotten it, and shortly thereafter Mr. (’oombs, having called 
on the telephone, she was congratulating him upon his 
birthday and discussing with him what he had received and 
this purse was to have been bought for his birthday, that 
is the way Miss Rogers put it; that she mentioned that she 
was to buy this wallet for a nephew’s birthday, then she 
opeijcd it, then Mr. Coombs called on the telephone and she 
was congratulating him upon his birthday and asking him 
wlnit he had received and the general trend of the conver¬ 
sation iii(‘i(l(Mil to his birthday; that she did not state at that 
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time over the telephone that tlie wallet was for ^Ir. Coombs; 
and thereupon the following occurred (R. p. 277): 

“Mr. Barger: 1 object, and move to strike it out, 
65 unless it be shown that tliat item was given to him. 

“The Court: I overrule the objection. 

“Mr. Barger: An exception. 

“The Court: I sustain the objection as to any inference 
of the witness. 

“Mr. Barger: That is all there is. 

“The Court: I think there is enough there for the Court 
to draw an inference. 

“Mr. Barger: An exception.’’ 

Witness further testified that ^liss Rogers’ desk was in 
the front of the office after witness left, at the front window 
on the north side of the office, outside of the glass-enclosed 
office; that she had a further conversation with Miss Rogers 
in which Mrs. Coombs w^as mentioned; that Miss Rogers 
was discussing with witness mismated couples and said 
“There is Coombs; he is verv much dissatisfied. Everv 
morning he gets up he has to show so much affection to his 
wife, and the more she has the more she w^ants, and she is 
alw^ays complaining about being ill”; that nothing furthers 
was said that witness can recall; that during the time wit¬ 
ness was in the law school she w^as in a position to see how 
Miss Rogers came to the law^ school, and saw Mr. Coombs 
bring her dowm there at noon and twice in the morning; 
she cannot tell the days of the month, it w^as all during the 
period between March and July; that he brought her down 
to the office in the morning at the time she was due, witness 
was there before she w^as there, and he brought her down 
and parked in front of the school and she alighted and came 
into the office and he drove aw^ay; that witness never did see 
him take her aw^ay from the school and never saw them to¬ 
gether on the outside of the school; that during the time 
witness w^as at National University Law School she had 
charge of the school records, and thereupon identified Plain¬ 
tiff’s Exhibit 1, as an entrance application for the National 
University Law School, being the application of Esther M. 
Rogers. 
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And thereupon the following occurred: 


^‘A. Yes, sir. 

“Q. Please do so. 


()() “Mr. Barger: Let me ask the witness one or two 
(piestions. 

“(^). Was any ])art of that written in your presence? A. 
No, sir. 

“Q. You did not see that written? Q. No, sir, not that 
I recall. 

“Q. During what period of time did you have an op¬ 
portunity to observe Miss Rogers’ writing? A. From 9 
to 5 during the day. 

“Q. For how long a time? 

“The Court: Does Miss Rogers deny this? 

“Afr. Barger: We have not come to that. 

“The Court: This is a case in equity. I am entitled to 
know what the issues are. Does she deny this is her writ- 
ing? 

“Mr. Barger: Not that one; that is her writing. 

“The Court: That is all we are inquiring about. 

“Mr. Barger: 1 submit that this witness is not competent 
to testify to it. In the second place, we admit the genuine¬ 
ness of that, or certain parts of it. 

“Mr. Canfield: If you admit the genuineness of it, we 
will not take up the Court’s time. Does that go for Plain¬ 
tiff’s Exhibit No. 2? 

“Mr. Barger: It goes for that one. 

“Mr. Bastian: It goes for that Mr. Cassen identified, and 
those which Mr. Cassen said were in her handwriting. 

“Mr. Canfield: All right.” (R. pp. 230-231). 


Witness was fheren])on handed a paper marked for 
identification Plaintiff’s Exhibit No. 9 and testified that 
she had seen the paper before; that it was addressed to 
witness in her maiden name at 818 13th Street 
07 N. W. National University Law School, and 

readdressed to her at the Cordova Apartment 
by Miss Rogers; that she is familiar with Miss Rogers’ 
handwriting, having seen it practically every day of 
the time she was at the law school, and was able 
to identify Plaintiff’s Exhibit 9 as being in her hand- 
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writing', and she says that Miss Ro vers readdressed said ex¬ 
hibit because of her familiarity with Miss Rogers’ liand- 
writing; that the other lady in the olTiee was a Mrs. Dupre 
and Exhibit f) was not in her handwriting. AVitness there¬ 
upon identified Plaintiff’s Exhibits 9 and 10 for identifica¬ 
tion and testified that she recognized Miss Rogers’ hand¬ 
writing thereon; that as to Exhibit 10, witness was doing 
some special work for ^Fr. Carusi and he was furnishing 
the paper as well as the typewriter and witness had called 
^Fiss Rogers because she needed paper and told her to get 
the j)aper for witness and leave it on her desk so witness’ 
husand could get it that night and witness’ husband brought 
the paper to witness with the writing on it; that plaintiff’s 
Exhibit 9 is in Miss lingers’ handwriting, and thereu])on 
said Exhibits 9 and 10 were offered in evidence and the 
following occurred (R. ])p. 234-35): 

‘‘Mr. Bastian: I ol)je(*t, on the ground that the witness 
has not proi)erly shown a familiarity with the signature to 
justify the admission of the ])a])ers. 

“The Court: She says that she is familiar with the hand¬ 
writing. What is your objection? 

“Mr. Bastian: On the ground—the mere fact that a ])er- 
son has been in an office with another person is not suf¬ 
ficient to show that she is familiar with her signature, 
her handwriting. 

Bv the Court: 

“(^. Have you seen what she had written? A. Yes, sir. 
She would write while 1 called the information olf to her. 


By Mr. Bastian: 

“(j). ^ on do not profess to be an expert at handwriting? 
A. 1 do not. 

“The (‘ourt: She is not testifying as an expert, 
but she is testifying as a i)erson familiar with an¬ 
other person’s handwriting. Do you wish to cross-examine 
her further on that before 1 rule? 

“Mr. Bastian: Xo, sir. 

“The Court: 1 Avill overrule the objection. 

“^Ir. Bastian: I except. 



W. L. COOMBS ET AL. VS. EDNA F. COOMBS. 00 

“Air. Ijar^er: 1 make the same exception. 

“The Court: You may cross-examine on that—let that be 
entered in the record.’’ 

Witness was thereupon sliown Plaintiff’s Elxhibit No. 3 
and was asked ‘CVre you able to identify that handwriting,” 
and answered “ 1 am”; and on being asked in whose hand¬ 
writing it was the following occurred (R. p. 236): 

“Air. Barger: Just a moment. AYe object, because the 
witness is shown a paper that is not addressed to anyone, 
its existence is not accounted for, it is not disclosed where 
it came from, and she is asked to say whose handwriting 
that is without anv foundation for it whatever. 

“Tlie Court: Overruled. 

“Air. Barger: An exception.” 

Witness thereupon testified that plaintiff’s Exhibit 3 
was ill the handwriting of Aliss Rogers. Thereupon Plain¬ 
tiff’s Exhibit 3 was offered in evidence and the follow¬ 
ing occurred (R. ]). 236): 

“Air. Bastian: AYe object, and would like to argue that 
(luestion. 

“The Court: Verv well; I will give vou 5 minutes.” 

After argument by counsel for defendant Coombs, coun¬ 
sel for the correiiondent made the following objection (R. 
238-39): 

“Air. Barger: I object on behalf of the corespondent on 
the grounds T have already stated in connection with other 
testimony. The witness is not competent to express an 
o[)iiiion as to the handwriting. Certainly there is nothing 
on the iiaper to show that the corespondent had any con¬ 
nection with it whatsoever. 

“The Court: Plxcept that handwriting. 

69 “Air. Barger: Plxcept a comparison of handwrit¬ 
ing with other writings, and certainly the witness is 
not (pialified to express an opinion on that.” And there¬ 
upon the C^ourt overruled said olijections of the defendants 
and the defendants then and there asked for and were 
allowed exceptions to said ruling. 
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Plaintiff^s Exhibit No. 3. 


Witness further testified that she left the National Law 
School because she ex])ected to be confied, her baby was 
born; that the office Miss Rogers had in front of the school 
was one that was (luite fre(|uently used, i)eo])le 
70 coming' in and out all the time, there is nothing 
there to conceal what is going on in the office, there 
are two private offices, glassed in half way up; that the 
rooms are very high and the offices were closed in with 
partitions half glass and half mahogany; that there were 
curtains to the private offices; that when witness and Miss 
Rogers were both there Miss Rogers’ desk was out in front 
where there were no partitions; that she met Mrs. (’oonibs 
five times when she was taking the course under her at the 
V. W. C. A.; that she first met Mrs. Coombs when she was 
a student about the s])ring of 11)23, the first time she knew 
her; that she never called on Mrs. Coombs socially at her 
house, never was at her house; that she has no feeling 
against Miss Rogers except in connection with the telephone 
messages, talking to ^Ir. Coombs over the telephone every 
day. 


Edward C. Snell, a witness for the plaintiff, being first 
tluly sworn on oath testified that he resides at 131 11th 
8t., N. E., is acquainted with Mrs. Coombs and Mr. Coombs; 
that he is not accpiainted with Miss Rogers; that he has 
known Mrs. Coombs since May, 1910, and Mr. Coombs 
from about the time of their marriage ])robably 1914 or 
1915; that he knows William 11. Smith, first met him when 
witness had charge of the Federal Typewriter Exchange 
about July, 1925, when Smith was a tyi)ewriter repairman, 
not employed there, but witness knew him by reason of 
association of typewriter ribbons; that he came in con¬ 
tact with Smith (piite freiiuently; that in 1925 witness rented 
an apartment in London Hall at 13th and M Streets for the 
jiurpose of watching the apartment across the hall; that 
he does not remember the number of the apartment 
71 he rented at this time; that he rented it during the 
month of December, 1925, and Mr. Smith went there 
to live, as witness knows; that witness received no con¬ 
sideration for Smith’s living in that apartment witness 
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t‘Xi)laiiied to that he would probably occupy 

the ai)artmeiit for one month or i)robably for longer, it was 
an iiidehnite ai’rangement and there would be no expense 
to Smith for living in the apartment; that Smith was sleep¬ 
ing ill a room adjoining his workshoi) in a building on F 
and 8th Sts. 

On Cross Fxamiiiatioii the witness testified that he had 
seen Smith in the ajiartmeiit, not many times, probably not 
over three times; that he thinks he paid $52.50 for the 
apartment for two months and a fraction over; that he 
made the payments and Mrs. Coombs made jiayments to 
him for the apartment, gave him a check covering pay¬ 
ment for the ajiartment; that Smith tirst went into the 
ajiartmeiit about the middle of December, 1925, and left he 
thinks about February, does not know the exact date; that 
witness was jiresent when the furniture was moved into 
the apartment; that he knew Mrs. Ckiombs since May, 1910; 
that Smith’s place of business was on the south side of the 
street between 8th and 9th, oiniosite the old Land Office, 
northwest; that Smith jiaid no rent for the apartment in 
London Hall and no compensation was promised him other 
than that he stay there rent free, and witness knew of no 
arrangement whatever between Mrs. Coombs and Smith 
for comt)ensati()n to Smith; that witness is now engaged 
in the r(‘al estate* business for Idmself, has no office, has 
be(‘n with tlie Cajiital Realty Corniiany up until recently; 
that Smith occupied the apartment without any expense to 
him; that it was not i)articularly understood that he would 
keep a watch on the ajjartmeiit ojiposite in return for his 
using the apartment; that the apartment was not occujiied 
at that time, and witness ])ersonally considered it a very 
good, desirable apartment to be occupied for what might 
turn up; that Smith did not occupy the apartment neces¬ 
sarily that he might do any watching; that it was necessary 
to have someone occu|)y the apartment. 


72 


Lawrence J. O’Dea, a witness for plaintiff, being 
first duly sworn on oath testified that he is general 
manager of the O’Dea Detective Bureau, located at 
Maryland Building, 1410 H Street, X. W.; that lie is in 
i-eality a ))]*ivate detective and has been for fourteen or 
fifteen years; that he is personally acipiainted with a man 
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named William 11. Smith, met li! n at London Hall, 13th 
and M, X. W., where he was living'; that he lived on the lirst 
floor, on the east part ot* the l)uilding‘, witness thinks it was 
109; that he first met him about the middle ot* January, 
1926; that he knows Mrs. Coombs the ])laintitT and Mr. 
Coombs the defendant hv sight and knows Miss Esther M. 
Kogers by sight; that he was engaged by Mrs. (\)oml)s for 
the pur])ose of doing ])rivate detective woik in this case 
about the middle of January, 1926 and thereui)on counsel 
for the defendant Esther A. Kogers objected to any further 
testimony on the ])art of the witness O'Dea on the ground 
that he is a ])rivate detective and it had l)een admitted by 
plaintiff in this case that his fee dej)ends to the extent of 
50 % of it upon a contingency and that if it is not it ought 
to be against public policy to receive his testimony, which 
objection was l)y the court overruled and counsel for said 
defendant then and there asked for and was allowed an 
exception. Witness further testified that he was consulted 
by Mrs. Coombs about the middle of January, 1926, was 
given a descri})tion of Mr. Coombs, a sna])shot, the number 
of his automobile, where he worked and that sort of thing; 
that witness took out to look him up and follow him a little 
and found that he was somewhat skeptical, suspicious of 
their following him in an automobile and he was fre(pienting 
this a])artment (piite regularly, so witness ai)plied his forces 
to work at this apartment, Smith’s apartment which was 
opposite the apartment of Esther M. Rogers, the apart¬ 
ment (\)ombs was going to; that from the middle of Janu¬ 
ary when witness took up his employment witness saw 
Coombs in tlie a])artment more or less as a regular tiling, 
several nights a week, early in the evening: that he would 
usuallv leave from 10:30 to 12; that on the night of Eebru- 
ary 22, 1926, witness was in a]uirtment 109, London Hall, 
with Smith and Biilwer; that witness arrived about 6 o’clock 


but Smith and Rulwer were there; that witness brought 
nothing with him that he knows of; that Smith’s 
73 a])artment was directly op])osite the other ai)artment, 
the door of 108 was directly o])y)osite the apartment 
witness. Smith and Rulwer occuyiied; that there was a small 
corridor between the two apartments, 6 to 8 feet wide; that 
witness and Rulwer left the office at the same time, Rulwer 
riding in his automobile right out behind witness, and 
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C'o()ni])s came tliere abc::t 7 o’clock; that Coombs had a 
}»acka^e under liis arm and an overcoat; the door was par¬ 
tially o})eii, (k)oml)s tap])ed on the door, went in, took off his 
overcoat and hat, placed them on the sofa, on the far wall, 
and ])nt the box on the table and opened it, it was candy; 
that with Miss Koi*ers they sat on the sofa, or davenport 
on the far wall and wei-e eating- this candy and listening* to 
the radio; that at that time witness was in apartment lOt) 
right opposite, with Smith and Bnlwer; that he was able 
to visualize what was going on in the other apartment by 
means of two small holes he had in the door and the door 
of the ai)artnient which witness was occupying was ])artially 
o])en at that time; that the holes were in the door of the 
a])ai*tment they were occn])ying, and the door of Miss 
Kogers’ apartment was open 12 to 15 inches approximately; 
that he thinks it was raining when he arrived there; that 
(k)ombs left the a])artnient about 8 o’clock; that he kissed 
Miss Kogers as he left at the door of the corridor; that wit¬ 
ness did not leave the apartment after that: that ])rior to 
the evening of February 22 witness fre(|nently had oppor¬ 
tunity to observe the apartment in which ^liss Kogers lived, 
the inside of it, from the apartment in which witness. Smith 
and I>nlw(‘r were; that th(‘i*(‘ was a little areawav on the 
south wall (n* allev side of the ai)artment an areawav on 
the back and ap])roximately two windows; that those win¬ 
dows were just above his head, about b feet from the ground 
on the south and east side ()f the apartment facing onto 
the lawn oi* areaway; that Mr. (k)ombs returned to the 
apartment about 11 o’clock; that witness was inside walk¬ 
ing ai'onnd the corridor; that he saw Coombs enter the 
a])artment and at this time it was raining and snowing both 
hard; tluit Mr. Smith was in the apartment and Mr. Bnlwer 
was outside; that as Mr. Coombs came into the apart- 
UKMit the door was closed and he o])ened it and walked in, 
r(‘moved his hat and overcoat and sat on the settee 
74 listening to radio with one arm around Miss Kogers; 

that Miss Kogers kept her a])artment door open by 
a bo(»k at the bottom of the door several inches thick; that 
about an hour later, about midnight, ^fr. Coom])s took the 
book from the door and closed it; that at this time the radio 
announcer was announcing that By the Waters of the Min¬ 
netonka would be the next number and they set it down 
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on a note paper; that witness tii-ii had Mr. Smith [)lioiie 
Mrs. Coomt)s to come down, this being- shortly after 12; 
that he was not able to o])serve the interior of Miss Rogers’ 
apartment after the door was closed and that he did noth¬ 
ing at this time with reference to trying to look into the 
apartment; that Mrs. Coombs arrived about 1 o’clock; that 
soon after the door was closed the lights were extinguished, 
he being able to determine this hv the crack under the 
bottom of the door and the top; that after Mrs. Coombs 
arrival he went to the outside hack of the a])artment and 
Mr. Smith went to the janitor and asked him to ring the 
apartment on the ])retense of delivering a telegram; that 
Mr. Bulwer remained with Mrs. Coombs inside the Smith 
apartment and Mr. Smith was there too; that after witness 
got around to the back of the apartment and had been there 
a few minutes the lights went on and he could see across 
the alley that they were not going in; that he was approx¬ 
imately 20 or 2') feet from the windows of the Rogers apart¬ 
ment and that the windows at this time were partly open; 
that after the lights were lit he could observe Miss Rogers 
at the door; that she was dressed in a nightgown of very 
thin material; that he raced around the front and when 
he got there he could observe that the bed had been used, 
both pillows had been used, and the cover had been thrown 
back from either side to the center; that he was not able 
to observe any clothing or wearing apparel in the apart¬ 
ment; that Mr. Bulwer in the presence of Miss Rogers and 
Mrs. (’oombs called his attention to the fact that a man’s 
hand, that he was in that room on the far side of the bed 
and said “There is his hand shutting the door;” that wit¬ 
ness looked just in time to see the door being pulled; that 
Mrs. Coombs was not permitted to enter the apartment nor 
was anyone else; that the door remained open for 
75 a periotl of a few minutes and as the door was closed 
witness stated in a loud voice that thev would call 
the superintendent of the apartment and he again took up 
his position on the outside with Smith; that at this time it 
was raining and snowing very hard; that in half to three 
quarters of an hour after he took up his position on the 
outside of the building, he noticed Mr. Coombs with his 
feet on the railing jump down and run down the alley to 
13th street; that he hollered to him and started after him 
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and ran into Smith; tlial Smith was on the inner side of 
tlie building and witness was on the far side of the build¬ 
ing; he knew it was Coombs by seeing him, and havdng 
observed him over a period of several weeks; that when he 
first observed (^oombs Coombs had both hands on the win¬ 
dow and two feet on the railing; that Smith called witness’ 
attention to Coombs; that ^liss Rogers stated that Mr. 
Coombs was not in the apartment. Thereupon the follow¬ 
ing transpired (R. 267-268): 

“Mr. Canfield: You may take the witness. 

“The Court: Do you care to cross examine this witness? 

“Mr. Bastian: I do not believe so. 

“The Court: Very well. 

“Mr. Canfield: I would like to ask one more question. 

“Q. State whether or not you had an agreement with 
l\rrs. Coombs about your fee in this case. 

“The Court: That has already been gone into and testi¬ 
fied to. 

“]\Ir. Canfield: Mav T call this to the Court’s attention, 
that Mrs. Coombs last night told me that in giving that 
testimony- 

“The Court (interposing): I cannot hear that now. I 
will not allow this witness to contradict the plaintiff her¬ 
self.” 

Elton T. Bulwer, a witness for the plaintiff, being first 
duly sworn on oath testified that he is employed with the 
O’Dea Detective Bureau and has been for about 5 years; 
that he is accpiainted with the parties to the suit; that he 
assisted Mr. O’Dea in the evidence in this case in January 
and February 1926, taking up his duties about the middle of 
Jajiiiary; that he first observed Mr. Coombs and Miss 
Rogers about the third day he was on the case; that the 
O’Dea Agency had an apartment in London Hall op- 
7() posite Miss Rogers’ apartment and used that apart¬ 
ment at night and dui*ing the day for observing the 
Rogcu s apartment; that they went in the Smith apartment 
every evening; that he arrived at the apartment about 
6:30 on February 22nd and Mr. Coombs got to the Rogers, 
ajjartment about 7 o’clock; that at this time witness was on 
the outside of the building; that from the interior of the 
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Smith apartment lie could ohser: (* the H()<>ers apartment 
through a peeiihole; that this jiee]) hole was through the 
thin panel of the door; that tlie Smith apartment was kepi 
dark most of the time and there was a light in the hall and a 
light in the Kogers apartment and with the door partly 
opened they could see; that the door was usually kept partly 
oiKUi with a hook appearing to he a law hook; that Mr. 
(V)oml)s left the a])artment on this day about 8 o’clock or a 
few minutes before; that at the time he first came there, at 
7 o’clock, he carried a package with him, it appeared to 
he a one ])ound box of candy; that witness saw (’oomhs when 
he left the apartment; he drove away from I'lth and in 
the Buick sedan; that witness sat around on the outside 
for about 15 or 20 minutes, then went hack into the a])art- 
ment they were using; that there was a time when he was 
able to observe the interioi* of Miss Rogers’ apartment from 
tln‘ back stairwav and also from the allev in the little court 
about in the rear of the building; that the apartment is in 
the southeast corner of the building, and there is a little 
lawn in the back wliich is about 20 by 20, with a cement walk 
going from the back door to the alley; that it is large enough 
to 1 k‘ able to drive in; that he thinks it is used for coal and 
ash removal; that the apartment is on the first floor; that 
the windows of Miss Rogers’ apartment are about 0 feet 
from the ground level; that by standing on the back stair¬ 
way you can see into the apartment through one of the two 
rear windows; that there are three windows on the side and 
two on the rear; that they could look through those win¬ 
dows and observe the interior of Miss Rogers’ apartment 
any time they wanted to; that the interior consisted of one 
room, the bed was in the center against the wall, directly 
back as you looked in from the rear window; that in one 
corner there is either a table lamp or floor lamp with 
77 a fancy shade of a pinkish or cerise color and over 
on the left-hand side, looking in from the rear window 
there is a davenport; that there are two doors on the other 
side, one is for the kitchenette and one foi* the bath; that 
he believes the kitchenette is on the left side looking in from 
the 1 ‘ear window, on the south wall; that on the night of the 
22nd of February Coombs left there about 8 o’clock and 
came back to the a])artment about 11 o’clock; that witness 
was out on the corner when Coombs came back and saw 


W. L. COOMBS ET AL. VS. EDNA F. COOMBS. 


03 


him walking* up the steps from the front of the building; 
that about 3 minutes after Coombs went in witness went into 
the building and to their apartment; that Smith and O’Dea 
were in the apartment and had seen (^oombs go into the 
apartment across the hall, and witness saw him in there 
later, from out in the back alley; that witness saw his coat 
and hat on the daven])ort, about 11 :15 or about 15 minutes 
after he got in; that the lights were on, the door was open 
at the time, a book was holding it open; that witness stayed 
on the outside about 15 or 20 minutes, it was raining and 
snowing; that the door of .Miss Rogers’ apartment was 
closed about a quarter of 12, ^liss Rogers closing the door, 
the radio was playing; that witness believes he fixed the 
time by watching his watch at the time, and by the broad¬ 
casting by the United States Army Band; that they checked 
the time later and that was just at the beginning of the 
Iasi selection, they closed about 12 o’clock; that after the 
door was closed witness came inside; that they sent Smith 
out at 12 o’clock to call ^Irs. Coombs and ^Ir. O’Dea then 
went out to the rear of the building; that witness went out¬ 
side of the building again about the time Smith came back, 
he should say about 15 or 20 minutes after 12; that the 
lights were otf at that time; that Mrs. Coombs arrived at 


the scene in a taxicab and witness met her at Thomas Cir¬ 


cle; that after her ari*ival at Thomas Circle they walked to 
London Hall and went to the apartment occupied by wit¬ 
ness, O’Dea and Smith, and shortly thereafter they drew 
u]) a fake telegram and sent Smith with it around to the 
switchboard to call ^liss Rogers’ apartment and then they 
went to the door with it; that witness was with Mrs. 


78 (’oombs just outside the door; that the door was 
opened about 10 minutes after the telephone call was 
made, Miss Rogers opened the door; that ^liss Rogers ap- 
])arently knew Mrs. Coombs, but they introduced themselv^es 
and told her they wanted to go into the apartment, that 
Mr. (^oombs was inside; that ^^iss Rogers contradicted 
them and refused to let them in; that the door was opened 
211. to 3 inches, just a slight bit and a little later, a few 
minutes, she opened the door wider, but it never was open 
more than about a foot; that she had one foot in the corner 
of the door to hold it and refused to let them in; that they 
were there about 25 or 30 minutes; that Mrs. Coombs and 
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Miss Kogers indulged in conver.^ation, Miss Rogers told 
^Ivs. (\)om])s slie would not find her husband there, that he 
had gone, and she was standing there at the door with the 
door ])artly open and the lights had been turned on, the 
eeiling lights; that the lights lit the entire room, aiul while 
they were standing there talking the far door, the one on the 
south wall, which witness believes goes into the kitchenette, 
was partly closed and witness told Miss Rogers that (k)oml)s 
was in that particular room, wherever that door led to, and 
she refused to let them go in; that Miss Rogei’s did not 
deny he was in the room after witness told her he was in 
that particular room; that Mrs. (Vaunbs told Miss Rogers 
if he was not in there she would not hesitate in letting them 
go through and see but Miss Rogers refused to let them in; 
that Miss Rogers was attired in a thin nightgown; that 
witness could obseiwe the room itself and noticed the bed 
which was in the center back up against the center of the 
west wall, the far wall as you looked in from the reai‘ 
window; that the bed had l)een mussed and there was evi¬ 
dence of two people having been in it; that he did not see 
any wearing apparel or clothing around the room, the cloth¬ 
ing had disappeared; that he was at no time able to enter 
that room; that a good deal of all this time Smith was with 
Mrs. (V)omhs and witness and O’Dea was on the outside of 
the rear windows; that O’Dea came in before the door was 
closed, witness thinks Smith went out and asked O’Dea 
to come in; that O’Dea gave Miss Rogers his card and told 
her of their purpose there, and it was immediately 
7!) after that she slammed the door; that after she 
slammed the door they went back into their apart¬ 
ment aci'oss the hall, Mrs. (’oombs and witness, and O’Dea 
and Smith went out witness believes, one by the front door 
and one went out the back door; that witness did not s(‘(i 
(’oombs there at any time after the door had been o])ened, 
or in the apartment when Miss Rogers opened the door; 
that he saw a hand close the door he believes that goes into 
tin* kitclienette; tliat the kitchenette is on the west (Mid of llu* 


apai’tment against the south wall; that this was h(‘fore Mrs. 
Coombs ask(‘d Miss Rog(M*s to let her go into that little 
room; that witness called Miss Rog(M*s’ att(Mition to the fact 
that that door had just Immmi clos(‘d and Miss Rogcu’s d(Mii(‘d 
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that the door had been 1 cached and that there was anyone 
in there. 

On Cross Examination wituess testified that it was apart¬ 
ment 109 that witness, Mrs. Coombs, O’Dea and Smith oc¬ 
cupied, opposite the apartment of Miss Rogers; that at 
no time was the door of Miss Rogers^ apartment open 
more than about 12 inches, not a great deal more than that; 
that when witness went there the door was propped open 
with a book; that the book was removed and the door closed 
about a quarter to 12, just about the time the Army Band 
played “The Waters of the Minnetonka”; that the bed 
backed up against the west wall; that he does not know 
whether it was a Murphy bed, did not observe that part of 
it very closely; that as he observed the bed through the 
door the covers were thrown back from either side, thrown 
])ack on both sides as though someone liad gotten out on 
either side of the bed; that there is an offset just inside the 
entrance door to Miss Rogers’ apartment, close up to the 
door jamb; that looking through the door as Miss Rogers 
opened it he could just see one corner of the bed and part 
of the davenport, not all of the davenport, that he could 
see the bed through the crack of the door, he is sure of 
that, and he saw the door move through the crack; that 
Mrs. Coombs did not make any remarks that witness recalls 
about her having seen the door move, if she had said it 
witness would have recalled it, he was there to observe 
everything that went on; that through the peep hole in the 
door of apartment 109 they could see whether or not 
80 Miss Rogers’ door was open, could see the light 
through that door; that they could only see the light 
that came through the crack which was three to six inches, 
according to the book that held the door open; that right 
inside the door was either a table lamp or floor lamp; they 
could see that, but with her door just partly open they 
could not see in the apartment at all. The sketch or plat 
used in the cross-examination of the witness was thereupon 
marked for identification Defendant’s ExJiibit Bulwerl. 
Thereupon there were offered photographic enlargements 
of certain words from the letters and documents thereto¬ 
fore offered in evidence, the same being Plaintiff’s Exhibits 
11 and 12. 
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William H. Smith, a witness for the plaintiff, being 
first duly sworn on oath testified that he is in the type¬ 
writer repairing business and has been engaged in that busi¬ 
ness for about 8 or 10 years; that he is acquainted with Mr. 
Snell and has been for something over a year now; that he 
has known Airs, Coombs something over a year; that Airs. 
Coombs came to his shop and entered into an agreement 
with him to take over apartment 109 Loudon Hall; that 
the rent for said ai^artment was paid by Airs. Coombs and 
said apartment was furnished by her; that about two days 
after he took up his residence in apartment 109 Air. Coombs 
was pointed out to him by Airs. Coombs and that a day or 
so after he occupied the apartment he learned the identity 
of Aliss Rogers; that his apartment had a cot and Alurpliy 
bed and a table and two rockers; that he stayed at this 
apartment every night from December 18,1925 to February 
23, 1926; that apartment 108 was directly in front of his 
apartment, the doors being opposite each other; that there 
was a four foot hall separating the apartments; that during 
the time he lived there Air. Coombs would come to apart¬ 
ment 108 3, 4 and 5 times a week; that he would see him 
there sometimes 6, 7 or 8 o’clock and would sometimes see 
him leave at night; that Air. Coombs would go up and knock 
on the door of the apartment or ring the bell; that he has 
seen him in the apartment })ri()r to February 22d; that he 
could see through his door when they would have their door 
propped open with a book, they being in the habit 
81 of keeping that door propped open with a wide book; 

that the door would not stay open during all the time 
Air. Coombs was in the apartment and he has even seen it 
closed when Air. Coombs and Aliss Rogers were there; that 
they would usually close it about 11:30 and would not open 
it any more until he would leave; that he was in the habit 
of leaving the apartment about 11:30 or 11:45; that he 
would keep Air. Coombs under observation during the time 
he was in the apartment the best he could; part of the time 
he would have his door open and he would go round back 
and look in the windows and he had a hole bored through 
his door so he could see through; that he was able to look 
into the apartment from the back; that Aliss Rogers’ apart¬ 
ment was furnished with a center table and a settee on the 
south side, a long settee; that there is a Alurphy bed in the 
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apartment which was on the west side of the room and 
when it was let down it would come in front of the door; 
that he never saw that bed down prior to the night of Feb¬ 
ruary 22; that on February 22, 1926, he was in his apart¬ 
ment with Mr. O’Dea and Mr. Bulwer, he having met them 
about a month after he came there, they having been com¬ 
ing to his apartment for the purpose of watching Mr. 
Coombs who got there that evening about 7 o’clock and 
had a package with him; that witness was able to see 
Coombs and visualize the interior of the apartment; that 
he saw him sitting across on the settee; that he observed 
Coombs through the door, they having the door open; that 
this door was kept open with a book; that when he came in 
he handed a package to Miss Rogers and they opened the 
package up; that when Mr. Coombs left the apartment 
about 8 o’clock witness was inside his own apartment with 
his door partly open, Mr. O’Dea and ^Ir. Bulwer also being 
there; that the time he left he heard Mr. Coombs say some¬ 
thing but did not understand what he did say; that it was 
a very bad night, raining and snowing; that Mr. Coombs 
came back about 11 o’clock that same night, went into the 
apartment and the door was again left open; that the door 
was closed before Mr. Coombs came there; that he saw 
Mr. Coombs in the apartment after he entered there; that 
he saw Mr. Coombs’ arms around her and they were kissing 
and hugging; that the radio was playing; that the 
82 door was closed by ^liss Rogers at approximately 
11:45, witness seeing her go, take the book away and 
close the door; witness made no notes that night, that wit¬ 
ness went out and called Mrs. Coombs over the phone at 
about 12 o’clock but she did not come in response to that 
call; that when he came back to the apartment from call¬ 
ing Mrs. Coombs he observed that the lights were out; 
that he went and called Mrs. Coombs again between 12:30 
and 1, nearer 1, and pursuant to that call Mrs. Coombs 
came to the apartment; that when Mrs. Coombs arrived 
O’Dea, Bulwer and witness fixed up a telegram and witness 
look it to the telephone switchboard and had the janitor 
call Miss Rogers’ apartment and in response to that call 
Miss Rogers came and opened the door in between 5 and 
10 minutes; that as she opened the door Mr. O’Dea was on 
the outside and Mrs. Coombs and ^Ir. Bulwer were in apart- 
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merit 108; that the lights went on when Miss Rogers came 
to the door; that witness told her that a telegram for her 
had been left at his apartment by mistake and then he put 
his foot in the door and Mrs. Coombs wanted to go in the 
apartment and said her husband was there and Miss Rog¬ 
ers said “Your husband is not here, he has gone’^; that 
the door was open about 18 inches and that when the door 
was opened he was able to look into the interior of the 
apartment; that the bed was down and the covers looked 
like they had been turned in from both sides and the two 
pillows looked like they had both been used; that witness 
saw no wearing apparel in the room; that there is one large 
room and bath room and a kitchenette in Miss Rogers’ 
apartment; that Miss Rogers objected to Mrs. Coombs 
going into the bathroom; ^Irs. (k)ombs wanted to look into 
that room and asked ^liss Rogers if she had any objection 
to her looking in there and Miss Rogers said “Yes, I cer¬ 
tainly have; you cannot look in here”; that they were at 
the door about 20 minutes and Miss Rogers was attired 
in a nightgown; that as the door was closed witness went 
around to the back of the apartment and Mr. O’Dea was 
there; that as witness arrived at the back he saw Mr. 
Coombs coming up the alley toward the street and Coombs 
then went south on 13th Street; that witness did not accost or 
try to talk to Mr. Coombs; that he knew who it was without 
it; that he fixed the approximate dates in January; that 
Mr. Coombs came out of that apartment one night and Miss 
Rogers followed him out, and he heard her say, ‘my heart 
is much lighter now; you seemed so different,’ and he re¬ 
plied, ‘Why’! and she replied to him, ‘Oh, you know, 

83 1 do not mean on account of- you know;’ that 

he was at his door in a position to hear it; that the 
latest hour he saw him leave except on the night of the 
raid was around 12 o’clock; and thereupon the following 
occurred: 

“Q. Can you tell us the latest hour you ever saw Mr. 
Coombs leave Miss Rogers’ apartment! A. I saw him 
leave, except that night of the raid—I saw him leave around 
12 o’clock. I stayed up until 2 or 2:30 and I never did see 
him leave and kept very close watch on the door. 

“Q. Did you know he was in there? A. I knew he was 
in there, yes. 
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“(j. How did you know! A. Because I seen him in 
there.” 

Witness furtlier testified tliat he did not see Mr. Coombs 
leave the apartment at any time after he entered at 11 
o’clock until he saw him in the alley,- that the win- 
84 dows in the Rogers apartment were about 4 feet 
from the ground; that the shades in her room on 
February 22nd were up. 

On Cross Examination witness testified that he saw Mr. 
Coomlis coming up the alley towards the street as soon as 
he turned around tlie corner of the apartment to go to the 
back and did not see him come out of the window; that 
lie did not take his residence in apartment 109 solely for 
the purpose of watching the apartment, but took it because 
it meant better living quarters and this was the only rea¬ 
son lie took the apartment; that he stayed there every 
night and watched the apartment across the hall all the 
time he was there, but he was not there really as a detec¬ 
tive to watch these peo])le; that he is not a detective; that he 
bored the hole in the door but did not get permission from 
the owner to do so; that he did not see the bed down prior 
to F’ebruary 22nd or after that time as he left the next day; 
that for one or two weeks O’Dea and Bulwer were there 
watching every night and for the rest of the time three or 
four nights a weeks; that the latest time he ever saw Mr. 
Coombs leave was on the night of the raid, something after 
2 o’clock; that outside of this 12 o’clock was the latest he 
ever saw Mr. Coombs leave; that he did not observe the 
door closing in the apartment while Mrs. Coombs was talk¬ 
ing to Miss Rogers or a man’s hand close the door; that 
the peep hole was about a quarter of an inch in diameter 
and that from that he was able to observe through to the 
apartment across the hall; that the peep hole was high 
enough so that he could stand up and look through it, that 
it was about on a level with his eyes, that it was just about 
the center of the door; that in looking through the peep 
hole he could see into the interior of Miss Rogers’ apart¬ 
ment when her door was open wide enough; that he could 
not see much through the peep hole only the other side, 
hut he could look through the hinges and see on through; 
that when the door was propped open wide enough he 
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eoukl see about half of her apart:' out but when it was not 
propped open so wide lie could not see that much; that be¬ 
tween 8 and 11 o’clock that the door of ^liss Rogers’ apart¬ 
ment was closed and from the time he came back at 11 
until the door was shut at 11:45 by Miss Roj^ers it 
85 was propped open with a book; that the li^yhts were 
turned off after Miss Roj^ers shut the door of the 
apartment; that he was 10 to 12 feet from Mr. Coombs when 
he saw him in the alley and never said a word to him; that 
he made some notes of his observations on the case as he 
went along but did not make any notes that night; that he 
received no conpiensation out of this case and has been 
promised none and that this is the first piece of detective 
work he has ever done; that Miss Rogers followed ^Ir. 
Coombs out into the hall and made a statement to him; 
that at this time the door to witness’ apartment was closed 
and he had his ear against the door and thus could hear 
it, the door is very thin. 

On re-direct examination witness stated that ^Ir. Coombs 
had just reached the alley when witness saw him. 

Lena W. Frizzell, a witness for the ])laintiff, lieing tii*st 
duly sworn on oath testified that she is the mother of the 
plaintiff and that the parties made their home with her a 
great part of their married life; that they lived with her 
at her home in Washington from the time they returned 
to AVashington from California until they went to live at 
Clifton Terrace; that after ^Irs. Coombs filed her bill for 
divorce she saw Mr. Coombs and Miss Rogers together 
at various places many, many times; that she was willing 
to do almost anything or at least a great deal to hel]) her 
daughter to get rid of such a man; that on the 2ord of 
June she observed ^Ir. Coombs and Miss Rogers get into 
the ear with their arms full of bundles; that she followed 
them on July 2(), 192(1, and on July 27 and on July 29; 
witness was not cross examined. 


Richard Ham, a witness for the plaintiff, being first duly 
sworn on oath testified that he is acijuainted with the ])arties 
to this suit; that he saw Mr. Coombs on July 20, 1925, as 
he came out of Union Station and witness followed him to 
1418 P. Street, a garage; that later that day he saw him 
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get in his car at 13th and Eye Streets with Miss Rogers 
and followed him to 13th and Clifton; that Miss Rogers got 
out and he went np into Clifton Terrace; tliat ^tiss Rogers 
walked down toward 12th street and ^tr. Coombs came and 
met her and she got into the car and they drove away; that 
on AVednesday, July 22d, he followed Mr. Coombs 
8() and AI iss Rogers from the law school to the Marlboro 

Road; that Mr. Coombs was going quite slow and 
witness and Airs. Coombs followed 50 feet behind him in a 
Buick; that three or four times on the ride he saw Air. 
(^ooml)s kiss AI iss Rogers; that before Air. Coombs 
got to AIarll)oro lie stoiiped and witness passed him 
and himself stopped and Air. Coombs then passed witness 
again and went into Alarlboro; before witness had a chance 
to follow him Air. Coombs turned around and was coming 
back; that on Friday of the same week he followed Air. 
Coombs and Miss Rogers to BladcnsburgRoad; that witness 
followed in a car in which there was Airs. Coomlis, the wit¬ 
ness’ mother (the witness Eunice Ilam), and a Airs. Harvey; 
that after they got on to Bladensbnrg Road they got on 
to the Defense Highway and went to the end of the con¬ 
crete, about 4 miles, when they turned back and witness lost 
them; that later that night they saw Mr. Coombs and Aliss 
Rogers around 12 oi‘ 12:30 o’clock at 13th and Al streets; 
that he drove up beside Air. Coombs’ car and Air. Coombs 
and Aliss Rogers were sitting in it and Air. Coombs asked 
witness what the general idea was; that Airs. Coombs re¬ 
marked to Air. Coombs she just wanted to find out the 
truth of a letter and Air. Coombs said there was no harm in 
taking a young lady for a drive; that none of the party 
were introduced to Aliss Rogers; that witness on July 20, 
1925, at the request of his mother, called National Uni- 
versitv School and asked for Miss Rogers and the ladv an- 
swering the ]Jione said it was Aliss Rogers speaking; that 
he saw Aliss Rogers in the National Law School about 15 
minutes or half an hour lat(‘r; that this was the woman in 
Air. Coombs’ automobile; that in July 1926 he saw Air. 
Coombs and Aliss Rogers on Conneticut Avenue; that dur¬ 
ing July 1925 he went to Coombs apartment with Mrs. 
Coombs and his sister (the witness Alargaret Ham); that 
in the bedroom w^as the picture of a nude woman on the 
wall. 
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On Cross Exainination witness tr ^tifiod that he is 19 years 
of age; that tlie closest he ever came to Mr. Coombs on the 
^larlboro road was -lO to bO feet; tliat his lights were on 
all the time, sometimes dim and sometimes bright; that 
he had no dilhcnlty seeing them kissing each other 
87 three or four times; that they were still driving when 
they were kissing and that he kept right back of them 
the same general distance; that he was driving a hired car. 

Burt C. Farrar, a witness for the plaintiff, being first 
duly sworn, on oath testified that he is employed as an ex¬ 
aminer of questioned writings for the Treasury Depart¬ 
ment, in the ollice of the Treasurer and his official title is 
Assistant Chief of the Accounting Division. 

(Defendants’ counsel thereupon waived any further (piali- 
fications). 

Thereupon, it being admitted that the witness was called 
as an expert to testify as to the letters concerning which 
the defendants had previously objected, counsel for said 
defendants renewed their objections to such letters and to 
the testimony pro])osed to be given by the witness in re¬ 
spect thereto, which objections were by the court severally 
overruled and exceptions allowed. Witness was thereupon 
shown Plaintiff’s Exhibits 1 and 2 and recpiested to examine 
the same; also Plaintiff’s Exhibits 9, 8 and 10 and was there¬ 
upon requested to compare the handwriting indicated on Ex¬ 
hibits 1, 2, 8, 9 and 10 with the writing on Plaintiff’s Flxliibit 
b, the disputed handwriting. Thereui)on counsel for the de¬ 
fendant Coombs objected to a comparison of Plaintiff’s Ex¬ 
hibits 8, 9 and 10 with those of Plaintiff’s Exhibit b, the dis- 
])uted handwriting, which objection was by the court over¬ 
ruled and an exception allowed. Witness thereupon tes¬ 
tified that he had formed an opinion as to the identity of tlie 
writer of Plaintiff’s Exhibit 2 after comparing it witli 
Plaintiff’s Exhibits 1, 8, 9 and 10; that it is his o])inion that 
all of the writing is in the hand of tlie same person; that in 
his opinion the same person wrote all the handwriting that 
he had examined; that in order to lay the foundation for his 
opinion it wasnecessary forhim to say liow he goes al)out ex¬ 
amining handwriting as in this case; that tlie disputed writ¬ 
ing and admitted writing are first studied separately and 
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then brought together tVr coir.parisoii; that the study is not 
merely supertieial or as to general similarities of appear¬ 
ance, or the picture of letters or of words, which might be 
deceiving; that the examination goes deeper than that. Wit¬ 
ness was thereupon shown Plaintiff’s Exhibit 4 and testi¬ 
fied “Simj)ly calling the Pourt’s attention there to a 

88 similaritv in slant and a similaritv in fineness of the 

• • 

writing and general ajipearance between that and the 
disputed letter” (]). 343); witness further stated that in 
studying the writing, esjiecially of the disputed letter, a 
careful study is made as to how the writer goes about the 
jol); in other words, you try to reproduce in tlie mind of 
the examiner just how the writing is done; in other words, 
the writing is merely—the writer is the cause. If we can 
establisli the (‘ause, we can ])retty nearly tell what the 
writer can do; that in examining writings, when tliey are 
brought togetlier they are compared not only for design, but 
for pen position, for speed, for jiroportion of letters, for 
(juality of tlie writing, for the line (juality, the ability to 
follow the line, letter connections, terminals, writing move¬ 
ment, slant and design. “In fact, an examination of the 
writing is ap])roached from one hundred different ways in 
order to check up. In examining this writing, when they 
were brought together if there should be found one liasic 
difference which can not be satisfactorily ex])lained, it would 
reject the whole. If nothing inconsistent is found and the 
similarity is checked throughout, it is considered good 
enough. 

“T have examined this writing and compared the two to¬ 
gether, and T find them consistent, first in pen position. I 
find that in this writing, both the admitted and the dis¬ 
puted, the writer held the pen more from the shoulder, be¬ 
tween tlie right shoulder and the air—that is, the pen was 
held at right angles to the line of writing. That can l)e 
readily ascertain — by determining the ])ressure on the 
strokes. If the pen were held to the' right, or parallel 
to the line of writing, the shading would be on the tops and 
bottoms of letters. 


“Now, the s])eed of writing. The speed of writing is in¬ 
dicated by the cleanness of the strokes, by the perfect curves 
and the cleanness of the strokes. It is very dilTicult to ac¬ 
complish a perfect curve with a slow motion of the pen. 
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Tliis particular writiii,i»’ is done at '^peed, it is written fast, 
and it precludes the possibility of a slow, studied imitation 
of anyone ^s hand. 

89 ‘^1 have examined the writing for proportion, that 

is, the comparative height of letters such as the 
small ‘d.’ I fiiicT that the small ‘d’ is apparently low 
thronghont all of the writing. 

“The quality of the writing is the legibility, the general 
appearance, the ability to make a letter in the proper pro¬ 
portion so it would he ])leasing to the eye. I believe this 
writing all has a good (piality in ap])earance, in proportion 
and artistic merit, except at times I find that a letter here 
and .there sinks below the genei'al average of the writing. 

“The ability to follow the line was looked at and I find 
they checked fairly well, that is, the ability to follow an 
imaginary line. That would he best noted in those cor¬ 
rected envelope addresses, “Cordo\a’’ and “Apartment”— 
the ability to follow the line compares throughout in both 
writings. 

“Now, as to letter connections, the writing movement 
and slant and design, T think that I had better introduce 
this—if the Court will look at that work sheet which I have 
made up. 

“Tlie Witness: I first prepared a dummy on which I 
pasted cut-outs from the standard and questioned writing. 
After that was done, T had them photostated again and 
enlargecV to the capacity of the photostatic machine in 
order to make them slightly more legible, and I have placed 
on righthand side of a vertical line, cut-outs from the dis¬ 
puted writing and on the left of the this vertical line, cut¬ 
outs from the standard writing. These are divided into 
ten blocks, and each one of the blocks illustrates some par¬ 
ticular feature which I will explain. 

“For instance, in block 1, on the left is the cut-out—])art 
of the name “Sealy” and “Cordova Apartments.” On 
the righthand side the word “shaking” and “darling.” 
This is to illustrate the fiat conuectiou between letters, the 
long dragging between one letter and another which is the 
basis of all of this writing. Tt is an under movement; 
the movement of the pen is under. 
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90 “In order to that, I would say that the 

ends, instead of being round at the top, are short 
at the top. The only round to]) letter about the writing 
that is consistently throughout the writing is the letter M 
when it ])egins a word. In otlier words, this is underhand 
writing, and all of these long swings from letter to letter 
are caused by that movement of the ])en. In order to keep 
from going below the line of writing, they stretch out al¬ 
most flat. For instance, in the “ley,” between the “1” 
and “e” is one of those connections, causing the letter 
“e” to tilt backwards. Between the “d” and “o” in 
“(V)rdova,” the same thing ha])])ens, the i)en rising from 
the bottom to form a letter. 

“Oh the righthand side, between the “h” and the “a” 
and the “k” and in the “li,” and between the “i” and “n” 
in “darling”—in this “ha” the “a” is formed by a double 
loop and swings from underneath instead of going over 
to]), as we are taught. If I may illustrate that— • # # 

“The Witness: One of the strong features of the identifi¬ 
cation of this writing is this very thing. We are taught in 
school, undei* the Palmer and all these modern systems, the 
round “n,” and then the line goes over to the “g” and 
comes over to the top and back again. Now, that brings 
the connecting line on a rising stroke instead of following 
the line of writing flat. 

“Here is what ha})])ens in the case of the writing under 
discussion. The writing is underhand, and the “g,” in¬ 
stead of being formed with a ca]), is formed with an under 
stroke, and then a return and then swings around right 
again. That is what causes that flat stroke at the bottom. 

“The (\)urt: AVe won’t need the blackboard. 

“The AVitness: On section 2 is a habit illustrated of 
making a dash instead of a period over the “i,” and also 
of bringing the dot of the “i” far to the right instead of 
over the “i” itself. In “secretarial” you find a dash; 
in “mine” on the opposite side and then the two words on 
either side to the right and left show the “i” brought far 
to the right. Over here on the left, the word “Richland.” 

Also the use of the dash instead of the comma. Of 
t)l course, these habits ai'o common to other peo])le, but 


ficant. 


when they are found in combination they are signi- 
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“Ill the lirst division or secti.;:i, iirst to illustrate the 
connection between the letter “i” and “h”. as in “Esther” 
and “with,” the base of the “t” connects with “h” with a 
compound curve. That is strongly similar. The “ch” in 
“Richland” and the “ch” in “much” have the familiar 
under swing. 

• “The “Oh” in “Ohio” and the “Oh” in ‘Oh” on the far 
left and right—the familiar underswing in connecting these 
two letters is very similar. 

“In No. 4 is illustrated the word “Ohio” on the left and 
“Oh” and “office” and “O” on the right. This illustrated 
here for the purpose of showing an unusual design in the 
capital letter “O”. This letter “o”, if a line were drawn 
horizontally up the center of it, would cross four lines; it 
would run through four lines. The letter “o” begins far 
to the right, rises way up above the line of writing, and 
then connects with the following letter with that familiar 
underswing. This letter “h” as illustrated in “Ohio”, and 
“o” is a strong point of identification. 

“The same will be found in section 3, in the “ch” in 
“Richland”. In other words, the “h” looks like a “li”. 
There is that familiar underswing of the pen, no retracing 
of the strokes at all, a very plain “li” instead of an “h”. 

“No. 5 merely illustrates a general design of the capital 
“S” in “Seely” and “sweet”. 

“In No. 6 is illustrated the peculiar design of the “m”. 
This “m” has a loop at the base of the first down stroke, 
a good deal of the retracing of the letter, and then after the 
second down stroke, arising towards the third, there is no 
retracing at all, absolutely no retracing. That is quite a 
consistent habit in all of this writing. 

“In No. 7 is illustrated the double loop in making the let¬ 
ter “o”. That is best seen in the “o” in “Cordova”, and 
the “co” just to the right of it. The second “o” in “Cor¬ 
dova” and this “o” in “co”, it will be noticed that the two 
loox)s of the “o” tilt towards each other, and that is 
92 caused by the ])eculiar movement of the pen. In 
other words, they form a tent. 

“In the “a” in “secretarial” and the “a” in “as” on the 
rigid, the small “a” is again way below the line of writing 
on the right. This photostat, in “secretarial,” does not 
show it well, but it does under the glass. 
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“In section 8, the design of the “y”, the and the 

“s”, will be noticed. The word (?) is on either side of the 
figure 8, showing the familiar writing movement, the “a” 
starting low, and the swing of the pen. The “g’^ illustrates 
the flat down stroke of the “g”, and the generous loop on 
the return to the connecting letter. 

“The terminal “s” in “Rogers” on the far right, and 
the terminal “s” in “exists,” is found finished with a heavy 
flip of the pen to the right and downward. 

“Section 9 illustrated the letter “p” as to my mind a 
letter that is beautifully proportioned. It is placed there 
to show the ability of the writer to make a beautifully pro¬ 
portioned letter. The ability to do this eliminates all other 
writers of lesser ability as the possibility of their being the 
author of this anonymous letter. The word “my” illus¬ 
trated, on the contrary, shows the falling back into a very 
ugly, poorly proportioned letter. 


“By Mr. Bastian: 

“Q. Were you speaking about the word “Sealy”! A. 
“My” and “Sealy”—poorly proportioned and awkward 
letter. 

“Section 10 illustrates the flat type of “P” in “Pennsyl¬ 
vania” and in “pm”. The “T” in “Thursday” and the 
uncrossed “F” in “Florida Avenue” are strongly similar 
in the writing movement. 


“By ^Ir. Canfield: 


“Q. Have you finished! A. I believe that is all. 

“Q. Now, I would like to ask you if it is not a fact that 
when you experts begin your comparison of disputed and 
admitted handwritings, that you have more than an 
93 isolated and an individual letter to form the basis of 


your opinion? A. Well, the larger the field, the 
greater, of course, the certainty. 

“Q. And you did not rely entirely upon the physical 
similarity of the letters entirely! A. That is only one of the 
hundred things that I relied on. I would like to say about 


that that people are taught a way of writing the system, 
the thousands of people taught under the same system— 
their systems are very much alike. They differ very little, 
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the modern writing systems, and, of course, the pictures of 
two writings may be strongly similar as far as design is 
concerned, and it might identify a writing system hut not 
a person, only a person who is taught under that system, 
just as a foreign characteristic of, say, an Italian would 
be a national characteristic in that case and it would identify 
a man of the Italian race, but not the Italian” (K. pp. 344- 
353). 

On Cross Examination witness testilied his opinion is 
based on other than similarities in writing, it is based on 
a writing movement as well as design and letter connections 
and terminals, on pen pressure, on slant— and thereuj)oii 
the following occurred (K. 353): 

“The (^ourt: All those are questions of similarity. 

“The Witness: Similarity in slant, except what I ex¬ 
plained of the writing movement, which is the unconscious, 
involuntary act of the writer.” 

The witness further testilied that those similai ities might 
be common to thousands unless variations are made which 
distinguishes it; that it is so much common to more than 
two ])eople that it is quite difficult sometimes to tell. Wit¬ 
ness was thereupon asked to compare the small “i” ap¬ 
pearing in the lirst line of the disputed writing with the 
small “i” appearing in the last word of the 4th line of De¬ 
fendant’s Exhibit 1, and to state whether or not there is 
any similarity between the two and answered “T have not 
examined them” and thereupon the following occurred (R. 
357-358): 


“Q. Will you examine them now? A. Not on the 
stand. 

94 “Q. How much time do you want! 

“The Court: That is the trouble about using those 
papers now. He wants some time to examine them. 


“By Hr. Barger: 

“Q. flight I hand you the documents, and see if you 
can see any similarity. A. It won’t take long, because I 
am familiar with the handwriting of Mrs. Coombs. 

“The Court: Suppose you proceed on some other line.” 
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Witness further testified that he should judge he put in 
probably 15 or 20 hours studying the papers and reaching 
the conclusions he did reach, on the writing of this anony¬ 
mous letter and the standards, about 15 hours, possibly 
more; that it was not a simple case; that his testimony was 
not to the effect that he found some similarity between the 
“o” in ‘‘Co’^ and the ^‘o” in “Cordova” and that the 


“o” in that word formed a tent; that it is the “o” in “Cor¬ 
dova,” the second “o” in “Cordova”; that in the second 


“o” in “Cordova” and the “o” in “Co” in line 7 of wit¬ 


ness’ work sheet the two loops meet at the top and form a 
tent, in striking dissimilarity to the “o’s” formed by other 
people in writing; that the two letters “o” in the word 
“Coombs,” in the salutation of Defendant’s Exhibit 1 con¬ 
tain quite a good deal the same characteristics, no doubt 
about it; that that similaritv amounts to verv much in- 
deed; that it is likewise a similarity which might exist in 
a good many, perhaps more than 2 or 3 people, but not in 
combination, and thereupon the following occurred (R. pp. 
360-363, 364) : 


“Q. That is in combination in this defendant’s exhibit 
only f A. There are things in that letter that do not appear 
in the disputed letter. 

“Q. In these two O’s- A. (Interposing.) In that 

whole letter, as I glanced through it, I found nothing sim¬ 
ilar. 

“Q. I am asking you if there is any substantial 
95 difference between the two o’s in the word 
“Coombs” in this letter and the “Co” in “Cor¬ 
dova” and the “o” in “Co” in line 7 of your work sheet. 
A. Just glancing at it, I would say they are strongly sim¬ 
ilar. Curbstone opinions are not much good. 

“Q. I would like to have your Honor look at this (hand¬ 
ing paper to Court). 

“As I understood your testimony, the termination of 
the “s” in the word “Rogers” and the words “exists” is 
characterized by a similarity between the disputed and the 
admitted writings by a flip of the pen at the end of the 
words—is that right? A. A swing backwards—a round 
loop at the base and then a quick swing backwards and 
downward. 
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T will not ask you to mako an examination of this 
letter, Defendant’s Exhibit Xo. 1, but looking at the word 
“wishes” in line 7 from the top, will you tell me whether 
or not that “s” does not end with the same kind of a flip, 
or a flip having the same general characteristic? A. I think 
not. 1 do not think there is any similarity at all, to tell the 
truth, nor is there any similarity except that they are 
both s’s. 


“The Court: Let me see that. 

“The Witness: There is a blunt ending there and an in¬ 
clination to curve upward on the general stroke of the 
“s,” nothing like this swing in “Rogers”—the “s” in 
“Rogers” and the “s” in “exists” swing downward. 

“Q. Will you look at line 8 of your work sheet, the sec¬ 
ond word “Rogers” and say whether or not that “s” ends 
with a line that flips or swings downward? A. The word 
“Rogers”? 

“Q. The second word “Rogers.” A. I could not tell 
from that photostat. 

“Q. You have put it on your work sheet here. A. 1 
know, but I would have to look at the letter. From the 
general appearance of the writing, I do not believe 
96 anvbodv could tell; I do not think anvl)odv could tell. 

There is a return stroke there, and it does not cross 
the “s.” 

“Q. At any rate, it does not end like the first word “Rog¬ 
ers” in line 8 of vour work slieet, does it ? A. Certainlv 

•>7 • 

not. 


“Q. Is it not a characteristic of that letter that I have 
dhown you that the s’s end with a flip, as I have described? 
A. I do not get that. 

“Q. Is it not a characteristic of that letter I have shown 
you that the s’s do end with a flip as I have described, like 
the ending of the word “wishes”? A. I said it had no 
similarity at all, except it has a round top, but it is much 


flatter. 

“I would like to object at this time to this picking out 
of letters from there without an examination first of some 
unconscious movement or pressure which is not revealed in 
the light of the courtroom without the proper glasses. I 
do not think this is a fair examination. 
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‘‘The Court: I am considering that in determining the 
weight of this cross examination. 

“The Witness: I would rather go into the matter care¬ 
fully. 


By Mr. Barger: 


“Q. Showing you again Defendant’s Exhibit No. 1, and 
inviting your attention to the letter “g” in the word “find¬ 
ing”- A. (Interposing.) I do not believe I care to do 


that. 

“Q. Do you decline to do so? A. Not without an exam¬ 
ination of the writing. 1 would be very glad to examine it. 

“Mr. Canfield: May we have permission of the Court to 
deliver the letter to Mr. Farrar? 

“The Court: I think the way to do it is to give him a 
chance to examine these papers. 


97 “j\Ir. Barger: How is he to know for what pur¬ 
pose to examine unless we have an opportunity to 
ask the questions? • 

“The Court: I understand for the purpose of compari¬ 
son. Let him take the i)apers after we adjourn. 

“]\Ir. Barger: To make a complete examination and be 
ready to submit himself for thorough cross examination 
next time? 

“The Court: Yes. 

(R. pp. 363-364): 

“The Court (interposing): Strictly speaking, I think 
counsel has the right to ask him these questions, and let him 
answer for what they are worth. I think the testimony 
does not amount to much, but, still, if counsel wishes to ask 
him to examine it, let him do so. 

“Mr. Barger: If we pointed these similarities out to you, 
we could make a comparison ourselves, but, having taken 
the stand and pointed out his similarities- 

“The Court (interposing): You have a right to get his 
answers, but as I said, I would not give much weight to it. 

“Mr. Bastian: We are perfectly willing to have photo¬ 
stats given to him. 

“Mr. Canfield: I think, in fairness to Mr. Farrar, it 
shows how meticulous he is in examining these things. 


6—4711a 
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‘‘The Witness: Do I understand I can form an opinion 
as to whether it was written by the author of the anony¬ 
mous letter or not! 

“Mr. Bastiaii: We liave not asked that (luestion. 

“Mr. Barger: We will drop this cross examination and 
put Mr. Green on the stand to point out the similarities.’’ 

On Ke-J)irect Examination witness testified that he did not 
think it would take long to determine the similarity of De¬ 
fendant’s Exhibit 1 with Plaintiff’s Exhibit 2; that he is 
familiar with the writing of Mrs. (’oombs and a mere glance 
convinces him she is not the author of that anonymous let- 
ter; that he has studied Mrs. (’oombs as well as Mr. 
98 Coombs’ writing with Miss Rogers’ writing at the 
time he made his examination simply to go over the 
ground thoroughly before he arrived at his opinion; that he 
has never seen Defendant’s Exhibit 1; that he has made 
^Irs. Coombs write, seen her write, looked at some old writ¬ 


ings. 


Virgil Martin Lawrence, a witness for the plaintiff, being 
first duly sworn, on oath testified that he knows Mr. 
Coombs, the defendant, that is all; that he never saw ^Irs. 
Coombs before; that he is employed at a garage at 1419 P 
Street, Kaplan and Crawford Garage, and has been so em¬ 
ployed a little over two years, doing only day work now, but 
last winter and in the winter of 1926 was working every 
third night; that on the nights he worked during the winter 
of 1926 Mr. Coombs would drive his car and witness would 
take it back to the garage; that Coombs would come in the 
back of the garage and if witness was on duty he would go 
out and take Coombs down to 13th and Eye Streets, then 
take the car back to the garage where Coombs kept it on 
storage; that he drove Mr. Coombs to 13th and ^lassachu- 
setts Avenue twice, cannot fix the exact date, but knows it 
was some time in January or February; that it was between 
1 and 2 o’clock in the morning, and did not see him any 
more after he got out of the car until the next day; some¬ 
times witness would take the car down or one of the other 
fellows, and witness would not see him any more that night 
but maybe might see him the next day, maybe not; that ^Ir. 
Coombs has never referred to anybody in the location of 
13th and Massachusetts Avenue; that on one occasion 
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wlion lie drove Coombs (here was a woman in the car witli 
him; lie does not know who that woman was, hut it was not 
Mrs. Coombs; that on the occasion the woman was in the car 
with him was either January or February when he got out 
at 13th and Massachusetts Avenue; witness first saw woman 
in the car when Coombs came in back of the garage to take 
the car down; that as witness took the car down this woman 
sat in the front seat with Coombs and they got out at 13th 
and Massachusetts Avenue and witness took the car back to 
the garage. Thereupon counsel for the defendant Pisther 
M. Rogers objected to the witness’ testimony as against 
the said defendant’s interest because it was not prop- 
99 erly connected up, which objection the court over¬ 
ruled and counsel for said defendant asked for and 
was allowed an exception; that Coombs drove the car to 
13th and Eye himself and witness took it back; that he drove 
between 12th and 13th on Piye Street; witness does not 
know whether it was his home or not, that is where witness 
would take the car; that witness would not wait around on 
]\[assachusetts Avenue, did not watch (Coombs; this hap¬ 
pened twice and he drove to 13th and Massachusetts Ave¬ 
nue in Januarv or P’ebruarv 1926, he knows it was about 
that time because it was real cool weather. 

Daniel Crawford, a witness for plaintiff, being first duly 
sworn, on oath testified that he is employed at Kaplan & 
Crawford’s (Jarage, 1418 V Street, and has been so em- 
])loyed for four years; that he knows Mr. Coombs but does 
not know Mrs. Coombs, but has seen her at the garage; that 
in his employment he worked nights, every third night; 
that on an occasion he had an appointment to meet and did 
meet Coombs at the White House Lunch at 14th and New 
York Avenue at 7 o’clock in the morning when Coombs 
stated he had an umbrella he had to deliver to his girl’s 
house at 13th and M, and drove up there and stopped at 
13th and M on the corner, the lefthand side going north; 
it was the north side, the ]\[ Street side, the northeast cor¬ 
ner and ^Ir. Coombs got out of the car. 

On Cross Plxamination the witness testified that he saw 
Mrs. Coombs at the garage a couple of times, that she never 
talked to witness; that he could not say when he met 
Coombs at the White House Lunch, other than it was in 
1926, late in the year. 
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Tlierenpon counsel for plaintiff announced Plaintiff’s 
case closed. 

Tlierenpon counsel for the defendant Esther M. Rogers 
renewed his objection to the letter offered as it concerns 
the cores])ondent, that is the letter not addressed to any¬ 
body, the so-called disputed writing, whicli ])laintiff’s expert 
testified as in his opinion was in the handwriting of the 
corespondent, and moved that it be stricken out on the 
grounds already stated and on the further ground that the 
letter is not addressed to anvbodv and is meaningless for 
that reason; that it is not shown to be a part of 

100 a series of letters; that no jii'oper foundation had 
been laid for its recejition; and that the letter itself 

on its face purported to be couched in terms indicating it 
to have been written bv a man to a woman rather than by 
a woman to a man, which motion the court ovei’ruled and 
counsel for said defendant asked for and was allowed an 
exception. 

Thereuiion counsel for defendant Coombs made the same 
motion, which said motion was by the court ovenniled 
and said counsel asked for and was allowed an exception. 

101 Defendants^ Testimony. 

Mrs. C. C. Coombs, a witness for the defendants was dulv 
sworn and thereujion the following occurred (R. p. 382): 

“The (k)urt: Is the defendant going to testify? 

“Mr. Bastian: That dei)ends somewhat on- 

“The Court (interi)osing): If he is, I want him to testify 
first. That is mv rule. 

“Mr. Bastian: May we have him excluded until he comes 
to testify? 

“The Court: If counsel will not disclose to him the testi¬ 
mony. 

“Mr. Bastian: I think the Court can assume that we 
won’t do that. 

“The Court: I assume you won’t if you say you won’t. 

“Mr. Barger: We will promise. 

‘ ‘ The Court: Very well. ’ ’ 

Thereupon the witness testified that her name is Hattie 
Francis Coombs; that she is the mother of the defendant, 
William Leslie Coombs, and knows Mrs. William Leslie 
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Coombs; that on the evening of February 22 and the morn¬ 
ing of February 23, 1926, she observed the time her son 
came home; that the clock struck 12 before he came in and 
it struck a quarter after 12 after he came in; that she heard 
him come in; that he lives with her and has been living with 
her ever since he gave up his apartment after his wife left 
him, she thinks it was either September or October, 1925; 
that witness lives at 1220 Eye Street, N. W., in a six room 
and bath apartment; that the front room is the full length 
of the a])artment and faces north on h]ye Street; that yon 
come into the apartment door into a long hall, about 60 feet, 
and the rooms are all along this hall; that you come into 
the front door of the apartment and the front room is right 
around the corner; that the first room is the dining room, 
next the kitchen, next the room her son, the defendant, has; 
next the room witness and her husband occupy and behind 
that is a sort of sitting room or den and the bath room is 
directly at the end of the hall; that in the evening of the 
22nd or the morning of the 23rd when she heard her son 
come in witness was occupying the room they always 
occupy; that it was a cuckoo clock she heard strike, 
102 it strikes the quarters and the hour after the four 
quarters have struck; that she retired that night 
about 11 o’clock; that the clock struck before he came in and 
after he came in then she could see the light go on in his 
room; that there is a door with a transom to his room, a 
transom of ])lain, clear glass, and there are no coverings 
over the transom; that her son had his light on after he 
came in which she could see from her room through the two 
transoms and against the wall or a ])icture that hangs 
right in front, and he went to bed and the light went out 
about half past 12; that he went to the bath room before 
going to bed; that she can see the light in the bath room 
very clearly from her room, and noticed the bath room light; 
that an early telephone message that came to him the next 
morning fixed fhis date in her mind; that she took the mes¬ 
sage, that it was in a woman’s voice that she did not recog¬ 
nize; that she has never seen ^Fiss Rogers; that she received 
the telephone message at exactly 10 minutes after 7 on the 
morning of the 23rd; that witness answered the phone and 
a woman’s voice asked to speak to witness’ son, and she 
called her son to the phone; that she could hear the one- 
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sided conversation, but of course could not hear what the 
woman said; that after the telephone message witness’ son 
told her IMiss Rog:ers had phoned him that her apartment 
was raided the night before, between 1 and half past; that 
this fixed the time in her mind; that the head of her bed is 
to the north, right next to her son’s room, and it is possible 
for her to hear him moving about in his room when she is 
in her room; that she always hears her son come in, ever 
since he was a young boy and started going out nights she 
has always known when he came in; that her door was 
closed that night; that it is possible for her to hear the 
cuckoo strike in her room with the door closed; that she has 
lived at 1220 Eye Street she thinks 25 years this August 
and no one lived there except her husband and her son. 

On Cross Examination witness testified that the defend¬ 
ant William Leslie Coombs is her only son, her only child; 
that she is accustomed to hear him come in every night; 

that she does not recall what time he came in on the 
103 21st or the 20th; that he usually comes in anwhere 
from 10 to half past 12; sometimes later than half 
])ast 12, but not very often, once in a great while that h(» 
does not stay out all night when he is in the city; that wit¬ 
ness went to bed at 11 o’clock that night and thinks she 
could not fix the time of going to bed if it had not been 
for this phone message in the morning which made her re¬ 
call the time she had gone to bed the night before; that 
after her son put down the phone he said ‘‘^lother you 
know what time T came in” and that is all he said and 
she said “Why, of course son, you know I always know 
when you come in”; that nothing else was said; that she 
may have told him the time he came in, thinks she did, and 
he said “I knew you knew what time I came in”; that 
on the morning of the 23rd he told witness he had been to 
Mr. Shawen’s and left there between a quarter of 12 and 
12 o’clock and said he left ^Ir. Shawen’s with ^Ir. Regar 
and Mr. Bastiau, and told her he came home by himself; that 
this information was given her in a conversation had with 
him on the morning of the 23rd; that they were up early 
on the morning of the 23rd because her son had to take an 
early train, and when the call came witness looked at the 
clock and made a note of the time; that she answered the 
phone and the voice said “Is Leslie there,” she called him 
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Leslie, and witness said “Yes’’; that she did not ask who 
it was and did not know; that she called her son to the 
phone and he talked to her possibly 5 minutes; that nothing 
was said with reference to where he was or what time he 
left; that something was said with reference to a raid, 
she said her flat was raided the night before; that witness 
did not. hear her say that, but her son told her; that she 
does not know what her son said in response to that, he 
seemed much upset, witness means he was surprised; that 
witness has no idea what kind of night it was when she went 
to bed at 11 o’clock with reference to the atmosphere; that 
she did not fix the condition of the weather in her mind, does 
not know whether it was snowing or sleeting or a very 
stormy night, made no note of that; that when she went to 
bed at 11 o’clock she did not fall asleep at all; that the 

cuckoo clock is right opposite the dining room; that 

104 she was not drowsv but was wide awake and men- 

• 

tally alert that night and is sure she did not fall 
asleep at all; that she did not speak to her son when he 
came in that night and he did not speak to her; that if she 
waited up for her son she would give him a goodnight greet¬ 
ing; that she did not wait up for him that night but was 
in bed at 11 o’clock; that when he went into the bathroom 
she could hear him moving in there; that it would not have 
been her husband, because he sleeps with her, was occupying 
the same room at that time and was not awake; that she 
does not know Miss Rogers and never heard her son speak 
of her until this case; that witness wrote the plaintiff a 
letter in June 1925 and thereupon identified a letter shown 
her as being in her handwriting, and said letter was marked 
for identification; and thereupon the following occurred: 

“By Mr. Canfield: 

“Q. You wrote Mrs. Edna Coombs a letter in June 1925, 
did you not, with reference to ]\liss Rogers or the woman 
you knew as Miss Rogers? I withdraw that. You did 
write Mrs. Coombs in June, 1925, did you not? A. Yes; I 
am sure I did. 

“The Court: If you have the letter, let her see it. 

“By Mr. Canfield: 

“Q. I will ask you if this is your writing? A, That is 
my writing; that is my letter. 
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Bastiai): What is tlie purpose of the letter? 

“^Ir. Canfield: Read it first, and then I will tell you. 
(IIandini>* letter to counsel for defendant.) 1 would like to 
have this marked for identification, if the Court ])leases, 
and may I make this suggestion. If the corespondent comes 
into Court and takes the stand in this case, I would like to 
recall this witness for the purpose of further cross exami¬ 
nation as to some details in this letter which we believe to 
have reference to .Miss Rogers. (R. p. 397.) Witness further 
testified that the cuckoo clock mentioned by witness is over 
25 years old, it was repaired once, many years ago, and is 
now working all right and keeps accurate time; that wit¬ 
ness knows it was accurate on that night, her hus- 
105 band sees that it is accurate every time he winds it 
up; that she counted the strikes or number of cuckoos 
when it struck 12, it could not have been 11 o’clock she is 
sure of that; that witness did not compare it with any 
other clock or check the time of the cuckoo; that she counted 
each individual stroke, “when you are laying awake at 
night you are very apt to do that.” 


On Re-Direct Examination witness stated that her son 
went to Philadelphia on the morning of the 23rd, that he 
had to take an early train; that witness had another son 
who died in 1919 just after the war. 


Thereupon Frank R. HoUingshead, a witness for the 
defendants, being first duly sworn, on oath testified that 
he is employed in the office of the Supervising Architect 
of the Treasury Department as Assistant Superintendent 
of the Repair Division; and thereupon the following 
occurred (R. p. 401): 

“The Court: Is this one witness for the corespondent? 

“Mr. Barger: He is for both parties. 

“The Court: Does the corespondent expect to testify? 

“^Ir. Barger: I have not decided yet. 

“The Court: She must testify first if she is going to 
testifv. 

10() “Mr. Barger: She is not here, and has not been 
here for any part of the trial. 

“The Court: If she is going to testify, she must testify 
now. I imagine you know where your client is. 

“Mr. Barger: I do. 


W. L. COOMBS ET AL. VS. EDNA F. COOMBS. 


89 


‘ ‘ The Court: Then I think she could be here. 

‘‘^Ir. Barger: May I, for the purpose of the record, re¬ 
serve an exception ? 

“The Court: Very well. If slie does not testify now, she 
will not be permitted to testify later. 

“^Ir. Barger: In accordance with your honor’s require¬ 
ment, she will not testify. 

“The Court: Very well.” 

Tliereupon tlie witness testified that in connection with 
his employment at the Treasury Department in the posi¬ 
tion mentioned by him it is necessary for him to be and 
he is familiar with and knows how to read and understand 
and make plans; that he has been employed in the Treasury 
Department 22 years and is an architect; that at the re¬ 
quest of Messrs. Bastian and Barger, attorneys for the de¬ 
fendants, he made an inspection and examination of apart¬ 
ments 108 and 109, London Hall at 13th and M Streets; 
that he made two examinations; that the date is on the 
first sketch, and thereupon the following occurred (R. p. 
402): 

“The Court: I may say, Mr. Barger, that if your client 
does not testify, it will impress me very strongly. 

“The Witness: That sketch was made ]\Iay 2,1927—1 see 
there, on May 1. 

“The Court: I am letting you know that on time. 

“Mr. Barger: I have made my election. I was com¬ 
pelled to do it.” 

Witness thereupon testified that he went there and took 
field notes and measurements, which he preserved; that as 
a result of the notes and measurements and from them he 
made the plan which he had mentioned, which is 
107 drawn to a scale of approximately half an inch; that 
it was made principally as a lay-out, not as a work¬ 
ing drawing, just showing the location of doors, partitions, 
and so on; that the scale is not over half an inch; that is 
the scale is approximately half an inch as to the interior 
construction of the apartment; that the entrance door to 
apartment 108 is 3 by 7; that on the inside of that door there 
is an offset; probably where one of the steel columns is en¬ 
cased, 9y2 inches wide; that the offset runs parallel with 
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the door opening 13 inclies, from the east to the west; tliat 
the length of the offset north to south is 17 inches; that the 
entrance door of apartment 108 swings into tlie room from 
the corridor and when you get inside tlie room there is a 
door leading into the dressing room that is 3 by 7 that 
swings out into the room to the north; that the bed is a 
fixed piece of furniture, a built-in ^lurphy bed and goes 
back into the partition; that there are two 3 by 7 oak doors 
that fold right back against the partition and when the 
bed is closed it looks like two double doors; that the bed 
folds up against the wall and the doors shut over it and 
when you move the bed down you open those doors; that 
the bed could not be down and the doors closed at the same 
time; that on the south side of the apartment there is a 
kitchenette in line with the bed; that the kitchenette is a])- 
proximately 6 by 7 and has a 3 by 7 door, the same as the 
door to the dressing room; that on the north side of the 
apai'tment, from the inside, there are two windows, double- 
hung sash, and the east end has one, a single window, double- 
hung sash; that in back of the apartment there is a walk, 
and witness prepared another sketch of that; that looking 
into the apartment 108 from the corridor with the door 
open 12 to 18 inches the offset prevents seeing all of the 
interior of the apartment; that looking through the crack 
of the door when the door is opened 12 to 18 inches you 
cannot see the kitchenette door; that you cannot see the 
kitchenette door because of the doors which enfold the bed 
when the bed is down; that you cannot see the kitchenette 
door when the door to the dressing room is open, because 
the dressing room door swings out and you cannot see 
because of the angle of the door; that the crack of the 
108 entrance door is a pretty small crack, and with the 
door open to form the crack it forms an angle; that 
he examined apartments 108 and 109 on two different occa¬ 
sions in the night time and made a test with the ceiling 
lights on in apartment 108 to enable him to observe whether 
or not a ray of light could be seen from the corridor under 
the entrance door of that apartment; that he could not see 
a ray of light in that manner and could not see any ray of 
light from the door; that the door fits very tight and with 
it closed you cannot tell from the outside, from the cor¬ 
ridor, whether the lights were on. Thereupon defendant’s 
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Exhibit 3 was offered and received in evidence. Witness 
further testified that in connection with liis examination of 
apartment 109 he examined the entrance door of that apart¬ 
ment and found three holes in the door; that the door is a 
one-panel Miracle door; that there is a hole 54 inches from 
the fi/or line to the top of the hole, then three inches below 
that hole is another hole; that there are only two holes in 
the door; that witness could see through one of the holes, 
the one 54 inches from the floor; that you can just drag the 
head of a pin through the hole which is 54 inches from the 
floor, it is a little less than 1/8 inch in diameter; that he 
passed a pin through that hole, you have to drag it through, 
it kind of caught where the borings were inside; that he 
made a test to determine whether he could see through that 
hole; that the test he made to determine whether he could 
see through the hole which is 54 inches from the floor was 
first to put the light out in apartment 109 and open the door 
of apartment 108 and with the door of apartment 109 shut 
a]id witness in that apartment, and the door of apartment 
108 opened about 12 inches, witness looked through the hole 
after opening the door of 108 12 inches and all he could 
see was a streak of light indicating that the door of 108 was 
partly open; that you cannot see the interior of apartment 

108 in that manner; that he then opened the door of apart¬ 
ment 108 fully and looking through the hole described got a 
vision of not over 10 inches, a circular vision in the interior 
of the room; that if the hole had been further away from 

the interior of 108 he probably could have seen a 

109 little more; that he was looking through the hole 

with his glasses off; that witness endeavored to see 

into the interior of apartment 108 by looking through the 
hole in the door of 109, while the door of apaidment 108 was 
opened to the extent of 12 to 18 inches; that so looking he 
could not see any of the interior of apartment 108; that 
he made an examination and study of the exterior around 
apartment 108, and made measurements and drawings; that 
the fire exit is out through the areaway in the rear; that 
you go up 5 steps to the alley that runs in from 13th Street; 
that the sketch he made shows the areaway that runs along 
underneath the two windowi on the other side of apartment 
108; that the rail along the side of the apartment is 3 feet 
and it is 56 inches from the window on the east end of apart- 
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mont 108 to the ground, and it is a distance of 48 Indies 
from the window edge on the rear window of apartment 
108 to the point where the rear stejis start to descend; that 
he made a test and found tliat by standing on the steps in 
the back of the apartment you can see through the rear 
window into apartment 108; that all you could see was that 
if the light was on you could tell there was a light in the 
room, but could not see in the room at all; that by standing 
iir the rear of apartment 108 witness could look right iu 
apartment 108 without standing on anything, he is 5 feet 
4 inches tall; that by looking through the east or back 
window of apartment 108 he could see the kitchenette door, 
could see back into the kitchenette itself, could see when 
the bed was down, the outlines of the doors of the bed when 
they were closed; that by standing in the areaway back 
and to the east of apartment 108 and looking through the 
rear window he could see a man standing in the kitchenette 
and could recognize him easily; that on the south side of 
apartment 108 it is 42 inches from the ledge of the window 
to the top of the rail surrounding the area way; that the 
fire proof door leading to a fire proof built-in fire esca])e 
is immediately to the east of the entrance doors of apart¬ 
ments 108 and 109, the fire escape being built into the 
building, and there is no connection whatever between the 
fire escape and apartment 108; that you have to go into the 
main corridor from apartment 108 to get into the fire 
110 escape; that it is 34 inches from the ground level to 
the bottom of the steps leading to the outside of the 
building from the fire escape in the rear, the bottom of the 
areaway at the foot of the steps in the rear being 34 inches 
from the ground leve-; that there is no way at all you can 
see into apartment 108 from the fire escape steps on the 
back; thereupon Defendants’ Exhibits 4 and 5 Hollings- 
head were offered and received in evidence. Witness fur- 
there testified that the hole in the entrance door of apart¬ 
ment 109 is located on the edge of the panel where the 
molding is in the big flat surface; that the door has one 
largo panel and there is a molding around the panel, and 
the hole witness could see through was through the soft 
panel; that the entrance doors of apartments 108 and 109 
are exactly opposite each other, and the hole he could see 
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tlirongli in the door of apartment 109 was on the east edge 
of that door. 

On Cross Examination witness testified that the distance 
between the two entrance doors is 5 feet, he measured the 
corridor and it is 5 feet, that it shows on his plats; that 
lie saw the Murphy bed lowered, he did not investigate any 
difference between the head and the foot, it all looked about 
the same, he saw the covering hut did not see the pillows, 
he did not see which was the head or which was the foot, 
and presumes you could use either way; that ^Ir. Coombs 
was with witness when he made his examination and first 
notes; that ^Ir. Coomlis had an aiipointment; that they 
went there, and a lady let them in, he doesn’t recall her 
name exactly; that when they went there nobody fixed the 
furniture; that he went there to make an examination on 
another occasion and Mr. Barger and Mr. Coombs were 
wiili him, on the outside, the exterior; that he has exam¬ 
ined the apartment 108 three times; that the first time he 
was there Mr. Coombs was with him, the second time Mr. 
Barger, the third time ^Ir. Bastian and Mr. Barger; that 
Miss Rogers is the name of the person who was there at 
the first examination; that he would approximate it took 
him two hours to make the examination; that at no time 
during his examination with reference to the ajierture 
in the door, the opening of the door and the location 
111 of the inside did Miss Rogers take up her position 
in the door so that he could look over her; that he 
did not measure the hinges of the door; that he did not 
say it was impossible to see through the door opened 18 
inches, what he did say was that it was impossible to see 
by looking through the door when you have two or three 
other doors blocking you; that the Murphy bed cuts off 
the view of the room on the extreme southeast corner; the 
door of the Murphy bed and the door of the kitchenette 
located at the head of the bed, if you look through the crack 
of the entrance door of apartment 108; that the view is 
absolutely cut ofl‘; that with the bed let down you cannot 
close the two doors; that witness would say it was approxi¬ 
mately 9 inches from the hinge of the entrance door of 
apartment 108 to the west wall; that when down the bed 
extends 6 feet 4 inches into the middle of the room; that 
it is about 9 inches from the hinges of the entrance door 
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of apartment 108 to tlie wall from which the ^Iiirphy bed 
lets down; that the bed has no connection with the entrance 
door, it extends 0 feet 4 inches into the middle of the room; 
that Mr. Bar<»;er and ^Ir. (\)omhs were with him when he 
made the measurements on the outside; that a person pass¬ 
ing the window on the east side of the areaway could tell 
whether the lights were on or off in apartment 108, could 
tell that just by casually passing by; that at the time wit¬ 
ness placed ^Ir. Barger in the kitchenette, witness took a 
l)osition on the walk adjoining the east side of the apart¬ 
ment and looked in that window; that the door of the 
kitchenette was not closed, but was open when he saw 
Mr. Barger; that the kitchenette door opens into the main 
room, swings toward the bed inside; that witness has been 
wearing glasses one year, needs glasses for drawing and 
resting; that Mr. Barger employed him to make the exam¬ 
inations and the maps and he received a compensation for 
it; that he has met Mr. Coombs only on three occasions, 
never met him until Mr. Barger called him up and got him 
to meet Mr. Coombs to make the measurements; that he 
has known Mr. Barger about 22 years. 


On Re-direct Examination witness testified that there is 


no bell to the entrance door of apartment 108, there 
112 is a small knocker about 211» inches to 3 inches long 
on the door; that there is a knob on the door of the 
kitchenette; that in saying the ^lurphy bed extended 6 feet 
4 inches out into the room he meant to say that it was 
extended from the place where it was shut up, from back 
of the pocket where the bed is shut up. 


On Re-Cross Examination the witness testified that in the 
main room of apartment 108 there is a drop light, one in 
the center of the kitchenette and a bracket light over the 
library, in the apartment and a two light center fixture; 
that witness saw those lights on; that they give a diffused 
light over the entire room, there is no trouble in seeing in 
there. 


On Re-Direct Examination witness testified that there 
is no communication between the kitchenette and the dress¬ 
ing room, that is where the bathroom conies, there is a 
bathroom between the dressing room and the kitchenette 
and you cannot go from the bathroom into the kitchenette; 
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that witness made an observation to see whether at night 
with the lights lit and the windows up he could look into 
the south windows of apartment 108 from the alley and see 
the interior of that apartment; that he could see practically 
all of the interior; that the doors of the recess for the Mur¬ 
phy bed are 30 inches by 7 feet and the kitchenette door is 
36 inches by 7 feet. Witness was thereupon shown and 
there were offered and received in evidence two photo¬ 
graphs and witness, after examining the same testified that 
they were correct rei)resentations of the exterior of apart¬ 
ment 108 and said photographs were thereupon received 
in evidence. Witness testified that on the occasion of one 
of his visits he did not see Miss Rogers at apartment 108, 
thinks he saw her at apartment 708, and he misunderstood 
counsel if he said he saw her at 108; that he went up to 
708 with Mr. Coombs to make some observations there; 
that apartment 708 is absolutely a duplicate of 108, and 
he went to 708 when the i)eople in 108 were in bed, to save 
time in making his observations; that it was 10 o^clock in 
the morning; that he knew apartment 708 was similar to 
108, had been in both of them twice; that on one occasion 
he fixed up one of these sketches; that ]\Iiss Rogers lived in 
708 when he was there on the first occasion and Mr. 
113 Coombs took witness up to her; that he does not 
know anything about Aliss Rogers; that Mr. Barger 
was with him on one occasion when he went to Miss Rogers’ 
apartment; that his measurements were made at 708 and 
checked in 108; that witness made measurements in 108, 
checked all of the measurements in 108, made his measure¬ 
ments in 108; and thereupon the following occurred (R. 
pp. 441-442): 

By the Court: 

****••• 

“Q. If I understand you correctly, you made those draw¬ 
ings in 708 and then went down and made additional meas¬ 
urements in 108, and made all these measurements in 108? 
A. They are typical. 

“Q. I am not talking about ^typical’. Did you actually 
make them in 108? A. I made my field notes—not the 
drawings, no, sir. 
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“Q. Were tliey made in 108? A. Both 108 and 708; both 
places. 

“The Court. I cannot exclude it, but that goes to the 
weight of the testimony.^’ 

Witness further testified that he went to apartment 708 
and then went back to 108 and made the same measure¬ 
ments he did in 708 and he knows the apartments are typi¬ 
cal ; that he made his field notes from both places and then 
went back and checked them; that he made a check of those 
measurements since he made the plans; that he never had 
any trouble in gaining admission to apartment 108 to take 
the notes; that it saved him time for taking the notes the 
way he did; the people in 108 could not accommodate him 
the time he was there to start out with, so he went up and 
measured one and then went down fixing it up and chang¬ 
ing it with the other. 

Thereupon James B. Green, a witness for the defendants, 
being first duly sworn, on oath testified that he is an attor¬ 
ney at law and an expert in disputed handwritings (Note: 

^Ir. Green’s qualifications were admitted by counsel 
114 for plaintiff); that he has examined Plaintiff’s Ex¬ 
hibits 1, 2 and 3, Plaintiff’s Exhibits 8, 9 and 10, as 
well as Plaintiff’s Exhibit 4 and Defendants’ Exhibit 1. 
Witness identified a comparison between the disputed let¬ 
ter, being Plaintiff’s Exhibit 3, and stated that he was not 
able to tell from his examination and observation the au¬ 
thorship of the disputed letter, Imt he had come to the con¬ 
clusion that it was not in the handwriting of ^Ir. or Mrs. 
Coombs or ]\Iiss Rogers; that none of the writings pre¬ 
sented a picture of similarity; that the “I” in the first 
line of the disputed letter is similar to the “i” in the third 
line of ]\Irs. Coombs’ letter; witness had 7 i’s from the 
disputed and 7 i’s from ^Irs. Coombs’ letter and there is a 
similarity; that he compared the “c” in Cordova Apart¬ 
ments with the letter “C” in Mrs. Coombs letter and found 
them identical; that in the word “letter” in the third line 
of Mrs. Coombs’ letter there is the same characteristic of 
flattening as testified by Mr. Farrar in the first line of 
Exhibit 3; that he also noticed similaritv in Mrs. Coombs’ 
letter after the words “Dear Mother Coombs,” this being 
two dots and a dash as in the disputed letter; that at the 
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end of the letter after the last word in the last sentence 
there are two little dots and dashes, these being character¬ 
istics; that in the word “shaking” the “ing” is similar 
to the “ing” in the word “thinking” in Mrs. Coombs’ 
letter, this being the same similarity relied upon by Mr. 
Farrar; that IMr. Farrar also pointed out that the “o” 
forming in line 7 and the word “Oh” form a little tent; 
that there is an identical similarity in the second “o” in 
Coombs in Mrs. Coombs’ letter; that although he does not 
believe Mrs. Coombs wrote the letter he found 35 striking 
similarities, but did not find enough peculiarities to justify 
an opinion that she wrote it. Witness then pointed out a 
number of similarities between the writing of the disputed 
letter and the letter of Mrs. Coombs; that he found about 
35 similarities between the disputed letter and Mrs. 
Coombs’ letter and about the same number in Mr. Coombs’ 
letter and the disputed letter, but could only find very few 
between Miss Rogers’ writing and the disputed let- 
115 ter; that Miss Rogers’ handwriting is entirely dif¬ 
ferent and she is not capable of writing Exhibit 3, 
being the disputed writing; that he spent nearly two solid 
weeks in examining the writing, working at least 4 or 5 
hours a day on it. 

Upon cross examination the witness stated that he had 
studied various authors on the subject of disputed hand¬ 
writing, among whom were Osborne, Carnhelle and Ames; 
that he never studied under Osborne, although he read his 
books, and that Osborne is considered by the witness as 
a wonderful photographer; that he is a handwriting expert 
but he did not depend on Mr. Osborne’s opinion implicitly; 
that the writer of the letter identified as Plaintiff’s Exhibit 
No. 3 did not attempt to disguise her hand in writing the 
said letter. 

Earl C. Short, a witness for the defendants, being first 
duly sworn, on oath testified that he is the local manager of 
the Phoenix Indemnity Company and is ac<]uainted with the 
plaintiff and her husband; that he saw Mr. Coombs on the 
night of February 22, 1926, in the apartment on California 
Street, being the apartment of Mr. Shawen; that in addi¬ 
tion to Mr. Coombs there were present at that time Mr. 
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Shawen, Mr. Hancock, Mr. Eegar and several others; that 
he arrived at the apartment about 8:30 that evening and 
remained there until around a quarter of 11 when he left 
with one other person, this other person, however, not being 
Mr. Coombs; that he left early because of the illness of his 
little girl; that he places the time on the 22d of February 
because his attention was called to it and he was asked to 
keep it in mind a day or two after that; that he was asked 
to do this by Mr. Bastian; that at the time Mr. Bastian 
took up the matter with him he asked if he remembered the 
time he left and Mr. Bastian asked him to keep it in his 
mind as he would probably have to recall it at some other 
time. 

On Cross Examination witness stated that he was attend¬ 
ing a meeting of the officers of the Masonic lodge of which 
he was a member on this evening at the time indicated; 
that the meeting was not oer wlien he left; that he does 
not remember whetlier Mr. Kegar was there when he 

116 left; that he does not recollect whether Mr. Coombs 
was there at the time he got there; that Mr. Coombs 

at this time drove a Buick automobile; that he does not 
remember the kin^ of night it was; that when Mr. Bastian 
called him up he stated that Mr. Coombs was supposed to 
have been somewhere else on the night and that it was 
claimed he was in some girFs apartment that night; that lie 
did not mention the girl’s name; that at the time he left 
all present were still at Mr. Shawen’s apartment except wit¬ 
ness and another person who left at the same time; that it 
might have been 5 minutes before or 5 minutes after 

117 10:45 when he left although it could not have been 
much earlier; that Mr. Coombs did not leave the 

meeting at any time while he was there and sat in one 
room in the apartment all during the time; that it would 
have been hard for anyone to get out without being noticed 
because they were all sitting in the room; that anybody 
could leave the meeting without asking anyone’s permis¬ 
sion and could leave without breaking u]> the meeting; that 
he was not subpoenaed as a witness; that he has known Mr. 
Coombs 4 or 5 years; that he thinks he discussed the mat¬ 
ter of his being present with Coombs but not liefore the 
matter had been called to his attention by Mr. Bastian. 
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On Redirect Examiiialloii witness stated that lie does not 
know the corespondent in the case and has never met her. 

S. Maynard Shawen, a witness for the defendants, being- 
first duly sworn, on oath testified that in February, 1926 
he was living- at 2145 California Street; that he knew the 
defendant William Leslie Coombs and his wife but does not 
know the corespondent; that he has known Mr. Coombs 
approximately 8 years; that he saw Mr. Coombs on Feb¬ 
ruary 22, 1926, at his house at a business meeting of the 
officers of his Masonic lodge; that there were present at 
that time Messrs. Regar, Short, Bastian, Coombs and the 
witness and there may have been others that he does not 
now recall; that he was at the apartment when Mr. Coombs 
got there about 8:30; that Mr. Coombs left about a quarter 
of 12 and witness saw him leave; that he did not see him 
leave the apartment at any time during the evening; that 
these meetings are held every Monday evening; that he 
was asked to keep this particular Monday night in mind as 
to the time Mr. Coombs left; that the meeting that night 
adjourned at the time Mr. Coombs left. 

On Cross-Examination witness testified that his atten¬ 
tion was called to the matter in the afternoon or evening 
of the next day by Mr. Bastian, Mr. Bastian calling him 
and asking- him to keep the time in mind as he might be 
called at some time to remember it; that at the time he 
went to bed that night it was about 5 or 10 minutes after 12 
and he estimated backward to arrive at the time Mr. 
118 Coombs left; that the only thing Mr. Bastian asked 
him to do was to remember the time; that he never 
talked the matter over with i\Ir. Coombs at all and outside 
of Mr. Bastian he talked with no one with respect to the 
testimony; that he never heard Miss Rogers’ name men¬ 
tioned ; that on the evening in question Mr. Regar and Mr. 
Bastian came in and at the time the meeting- adjourned Mr. 
Bastian and Mr. Regar and Mr. Coombs were the last to 
leave; that tliere are no minutes kept of the meetings. 

Thereupon Walter M. Bastian offered liimself for cross- 
examination and was advised by the couit that he could 
testify properly and ethically providing that he did not 
argue tlie case. Tliereupon Walter M. Bastian, a witness 
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for the defendants, being first duly sworn, on oath testified 
that he has known the defendant William Leslie Coombs 
and the defendant’s father, for a number of years, know¬ 
ing Mr. William Leslie Coombs around (i or 7 years; that 
he was consulted by Mr. Coombs some time in June, 1025 
concerning a separation between ^Ir. Coombs and his wife 
and advised him from time to time; that on February 22, 
1926, he and Mr. Kegar went to the apartment of Mr. 
Shawen about 9 o’clock, staying there until a quarter of 
12 to 12 o’clock, when he took Mr. Kegar home; that he 
went from Mr. Kegar’s house to liis home, put the car in 
the garage and observed from the large grandfather’s clock 
in the hall of witness’ home that it was a little after 12:10; 
that Mr. Coombs called him the next morning and stated 
that Miss Rogers’ apartment had lieen raided and that he 
was accused of being there and that Miss Rogers had told 
him the raid had taken place at 1:20. Witness then called 
the gentlemen who have testified and asked them to bear 
the facts in mind so that the accurate facts on that night 
could be had. 

On Cross-Examination witness testified that he was a 
Lieutenant under Colonel Coombs (father of the defendant) 
in the Chemical Warfare Service during the World War; 
that he met Miss Rogers when she was at the National Law 
School where witness was a law lecturer; that witness in 
addition to the witnesses previously testifying had also 
talked with Mr. Tevyaw and a Mr. Hancock; that witness 
and Mr. Regar left Mr. Coombs at the front door of the 
apartment house; that when Mr. Coombs called him 
119 up at 7:30 in the morning following the February 
22nd Mr. Coombs told him that Miss Rogers had 
just called him up that there had been a raid in her apart¬ 
ment about 1:20 and Mr. ('Oombs wanted witness to know 
about it. Being questioned ])y the attorney for the co¬ 
respondent witness testified that ^Ir. Cooml)s was at Mr. 
Shawen’s apartment the entire evening. 


Charles R. Burgess, a witness for defendants, l)eing first 
duly sworn, on oath testified that he is a member of the 
bar of the District of Columbia and a practicing lawyer 
since July, 1916, with offices in the Investment Building; 
that he knows the two defendants but is not acquainted 
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with tlio })laiiitilY; that lie had occasion to see Miss Rogers 
on Sunday, Fel)ruary 21, 1926; that she came to his office 
on this Sunday afternoon, at which time he dictated to her 
a brief wliich she was to write for him on the following 
Monday; that she staved in his office several hours, it be- 
ing a rather lengthy dictation because of the citations and 
other matters to go into the brief; that he saw her between 
10:15 and 10:30 on the night of February 22d in her apart¬ 
ment, 108 London Hall; that he stayed there approximately 
an hour and a half leaving somewhere near midnight; that 
she was there in the apartment but no one else was there 
and no one was there between the time witness got there 
and the time he left; that his purpose in going there was to 
get the brief which she had prepared for him; that he got 
the brief and paid her for it at that time, paying her by 
check; at the request of counsel for defendants witness pro¬ 
duced a ('opy of the brief and the check given her, the origi¬ 
nal of the brief being in witness’ Chicago office, the case 
being tried before the United States District Court in Chi¬ 
cago; said check was dated February 22d and was cashed 
February 23d; that after getting the brief he stayed in the 
apartment until pretty nearly midnight and went imme¬ 
diately home from her apartment; that most of the time he 
was in the apartment he sat on the sofa on the south side 
of the room; that there are two windows immediately be¬ 
hind the sofa; that during the time he was there he did not 
see Mr. Coombs in the apartment; that witness lives at 
1047 Quebec Place, N. W.; that it would take him not 
120 over 10 or 15 minutes to drive from the apartment to 
his home; that when he arrived at the apartment on 
that night the door was open, there being a book keep¬ 
ing it open, the door being open 8 or 10 inches; that it was 
open all of the time he was in the apartment; that he left 
by tlie door; that there was no bed let down in the room 
while he was there; that Miss Rogers was working on the 
typewriter when he got there on her law work; that at one 
time she came over and sat on the sofa with him when they 
were discussing the brief; that there were no acts of famil¬ 
iarity between witness and Miss Rogers at any time. Wit¬ 
ness thereupon identified the sketch of apartment 108 as 
a correct representation of the apartment as furnished 
when he was there except that the Murphy bed was up; 
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that witness on February 2orcl went to Chicago, Illinois, 
for tlie purpose of trying the case for which the brief was 
written and attending to other affairs in his Chicago office; 
that the next day ^liss Rogers got in touch with liim and 
stated that after he liad left the apartment the night before 
her apartment had been raided and this fixed the date in 
his mind. 


On Cross Examination witness testified he has a ])erman- 
ent office in the District of Columbia; has been engaged 
mostly in ])rohibition work before the federal courts 
throughout the country; that witness used to draw probably 
50 per cent of his (diicago briefs in Washington; that the 
case for which the brief was written was never tried; that 
at the time of the writing of the brief witness had ])robably 
some 20 or 30 cases of the same type as the one in which the 
brief was written, some of which were filed in Chicago and 
some in the District; and thereupon the following occurred: 


“Q. Prior to the time that brief had l)een drawn, how 
long had you been in the District of Columbia during the 
year 1920? A. Oh, I have been here off and on during the 
year. 

“Q. Let us take the months of January and February, 
1920. AVlien did you go to Chicago? A. T can not tell you. 

“Q. What is your best recollection? A. I have 
121 none, without consulting my records. 

“Q. Have you got the records? A. Oh, yes. 

‘HJ. Can you produce them? A. Oh, yes. 

“Q. Will vou idease bring them down in the morning? 
A. I will.^’ 


Witness further testified that this was the first time ^fiss 
Rogers had done typewriting and taken dictation from him; 
that he first met Miss Rogers when he was Special Attor¬ 
ney for the government assigned to work in Chicago and 
Miss Rogers worked for him in the office at Chicago, this 
being in the office of the Federal Prohibition Director and 
in the spring of 1923; that at about the time she started 
to go to law school here she called as his office in the Invest¬ 
ment Building and she started law school in the winter 
of 1924 or 25; that she had written him before coming 
here to get his advice on what law schools there were and 
what would be a good one to go to, and that he advised 
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her; that she took no dictation from him from September 
until February 1926; that lie knew where she lived, it was on 
.M Street between 12th and 13th, but that she moved from 
that address; that he handles some le.o-al business for Miss; 
Rogers’ mother; that Miss Roi^ers’ mother is now in 
Florida and when he had business for her mother Miss 
Roft’ers’ mother was livim*' with her on M Street; that he 
saw Miss Rogers on numerons occasions but was not 
especially very close to her or very friendly to her; that he 
probably saw her on 20 or 30 occasions between September 
24 to PVbrnarv 26 at different places; that he probably was 
at the apartment in Tjondon TTall a half dozen or a dozen 
times; that he presumed he had not been there in January 
or Februarv but he had no recollection as to whether or 
not he had been there in December, and that as far as he 
could remember from December 19th to February 22, he 
was in this a])artmont only on one occasion, and that was 
on the ni.<>ht of February 22; that there is nothino^ special 
to fix anv other time in his mind; that he met Mr. 
122 Coombs on M Street at Miss Ro 2 :ers’ apartment 
when her mother lived there, this bein^j^ the time 
he was doins: the le. 2 :al business for Miss Rockers’ mother; 
that he met ^Fr. Coombs at Miss Rogers’ apartment in Lon¬ 
don TTall possibly 4 or o times; that sometimes witness 
would leave first and sometimes Mr. Coombs would leave 
first; that when he left him in ^Fiss Rog-ors’ apartment Miss 
Rogers would usually be there and there was somebody 
else there after witness left; that he could not swear that 
there was anv occasion that he loft ^Fr. Coombs and Miss 
TTo^ers in the apartment alone; it miijfht have been so, he 
does not recall; that he does not believe he ever saw Mr. 
Coombs in ]\Fiss Roofers’ apartment after 10 o’clock; that 
he readilv identified the articles of furniture and the lay- 
out of the room indicated on the defendant’s plat in evi¬ 
dence because he had been there several times and he had 
those thin.o-s called to his attention after this thin«^ occurred 
by ^Fiss Rosfers; that he went to Miss Rockers’ apartment 
after the raid occurred and discussed the case with her 
but with no one else; that he never saw Mr. Coombs there 
after the ni. 2 :ht of the raid and did not discuss it with him 
except in Mr. Bastian’s office, Mr. Coombs bein^ present 
when he talked with AFr. Bastion; that he went to the 
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apartment {)rohal)ly within a w 'k after the raid when 
he came back from Chicago; that lie gave Miss Rogers the 
check on February 22d before lie left and took his brief 
with him when he left; that briefs were not correct the 
first time witness got them back; the corrections were 
never made; the brief was as he dictated it, but there was a 
certain matter copied in from another paper that should 
not have been copied in; Miss Rogers was not to make 
corrections; there was no time for that because he had 
to go to (diicago the next day; he could not recall the day 
the case was due to be heard; it was set down for a hearing 
on y^reliminary injunction; that actual settlement of the 
case took ])lace, and was arranged before his arrival in 
Chicago, which he didn’t know about; that he left for 
Chicago the next day on the Capitol Limited, which leaves 
at 3 o’clock in the afternoon; that he does not recall whether 
he saw Miss Rogers or whether she called by phone, al¬ 
though he thinks she called him by phone; that she told him 
that after he had left the night before the ])lace had 
123 been raided and she asked if he remembered what 
time he had left and he said he remembered when he 


got homethat it wasafter midnight so that it must have been 
very nearly midnight when he left; that he knew he would 
be asked to testify in this case after the suit was brought, 
which was some time in March, because immediately after 
the suit was brought Miss Rogers came around and asked if 
he would testify about being there that night and he told her 
he would be glad to tell the truth as he remembered it; that 
he stayed there that night about an hour and a half. In 
res{)onse to the cpiestion “Did you make any imiuiries as 
to why the book was in the door” witness stated that he 
knew why it was kept there, that ^liss Rogers had made 
some remark previous to that time that there were detec¬ 
tives watching her and she understood that they also had 
the apartment across the hall; that he thinks the radio was 
played during the evening; that there was a table lamp 
burning that night and a ceiling light; that she wrote the 
entire brief on the occasion in cpiestion and it was finished 


when Avitness arrived there 


(said brief consisted of 11 


legal pages, ])art of which was in single space); that during 
the time he was pointing out certain discrejiancies he had 
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liim where she could lo.’: on the brief with him; that he 
thinks Coombs was with Miss Rogers when they asked him 
about the case; if not, lie came and saw him within a day 
or so and asked about it; that he has seen Coombs in 
Miss Rogers’ apartment since the suit was filed, and might 
have discussed the case. AVitness then denied that he was 
out riding with Coombs in Coomlis’ automobile along Con¬ 
necticut Avenue during the past three weeks or month. 
AVitness further testified that he is not connected with Air. 
Coombs fraternally in any way nor with Air. Bastian or 
Air. Barger. 


On redirect examination witness stated that he first met 
Air. Bastian on April 2(); that he is not a member of the 
Alasonic fraternity and never saw Air. Barger before exce])t 
in the court room. 


On recross examination witness testified that Feb- 
124 ruary 22d was a teiTible night; that it was sleeting 
and nasty; that he has not talked this case over with 
anvone who has testified. 


Thereu])on defendants rested. 

Thereupon the plaintitf in rebuttal called to the stand the 
plaintiff, who denied that she wrote the letter identified as 
Plaintiff’s Exhibit No. 3. 

Plaintiff further called in rebuttal All’s. Eunice Ham here¬ 
tofore a witness on behalf of the plaintiff, who testified that 
she saw Coombs and the witness Burgess riding in an auto¬ 
mobile Sunday before last on Connecticut Avenue, about 5 
minutes to 11 A. AI. 

Thereu])on the attorney for the plaintiff directed the mar¬ 
shal in attendance to call to the witness stand the corespond¬ 
ent, Aliss Esther Rogers, and was advised by the bailiff that 


she did not answer. 

Thereu])on the Court announced that the case would then 
be closed and argument set for the following morning . That 
thereu])on the following occurred: 


‘‘The Court: Proceed with the argument in the Coombs 
case. 

“Air. Canfield: Do 1 understand your honor will limit 
us to half an hour! 

“The Court: Yes. 
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“Mr. Canfield: May it please tlie Court, starting out with 
the proposition of law- 

“The Court (interposing): I think I shall hear from the 
defendants first. 

(Mr. Barger thereupon proceeded to make his argument, 
following part of which argument the ensuing occurred:) 

“Mr. Barger: Now, if your Honor please, Mrs. Coomhs 
did not hesitate, when she was seeking something on Mr. 
Coombs, to take the first letter out of his pocket when she 
had become peeved over an argument about the automobile. 
She purloined without any hesitation, hut she comes in here 
with the lame excuse for not purloining the other for fear 
he might miss it. Is that a good excuse? I ask your 
Honor- 

“The Court (interposing): This evidence is undisputed. 

“Mr. Barger: The burden of proof is on them. 

“The Court: She has testified to it, and the defendant 
does not denv it. 

125 “Mr. Barger: The burden of proof is on them. 

“The Court: She established the burden, as far as 
that goes. 

“Mr. Barger: Our position, of course, in respect to both 
those letters is that they should not have been admitted, 

for the reason that thev are not addressed to anvbodv and 

• • • 

do not prove anything—either one might have been written 
years before. 

“The Court: That is another question. 

(Following further uninterrupted argument by Mr. 
Barger:) 

“Mr. Barger: Bulwer testified when he saw the door he 
told ^fiss Rogers Coombs was in that room, wherever that 
door let to, and she refused to let him in, that after telling 
her that she did not deny it. That appears on page 30, 
and on page 32 of the transcript of the record he testified 
that he called Miss Kogei’s’ attention to the fact that the 
door had just been closed and she denied it. He says in one 
breath that she did not deny it, and in the next breath he 
says she did deny it, within two pages in the testimony. 

“The Court: And she does not testify as to whether she 
did or not. 
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(After further uninterrupted argument by Mr. Barger): 

“Mr. Barger: That is what the testimony of the detec¬ 
tives \f worth in this case. 

“The Court: The important fact is that they testified he 
was tliere, and he does Tiot come in and deny he was there. 

“Mr. Barger: In other words, the burden is on the de¬ 
fendant ? 

“The Court: I tliink the plaintiff has established the 
burden where it is uncontradicted. 

“^Ir. Barger: If your Honor please, we submit that we 
have contradicted the plaintiff’s case by the testimony of 
entirelv disinterested witnesses. 

The testimony of the defendant’s witnesses prove con¬ 
clusively, and we submit that it is not denied, that Mr. 
Coombs was at the home of Mr. Shawen from 8:30 until 
between 11 :4r) and 12 o’clock that night. 

The testimonv of Mrs. Coombs shows that Mr. 

ft' 

12G (’oombs, her son, came in shortly after 12, just be¬ 
fore the cuckoo clock struck a quarter past 12, and 
that she never heard him go out again. 

“The Court: They can go out at nights without the 
l)arents’ knowledge. 

“Mr. Barger: But he was heard. 

“The Court: Tie mav have wanted to be heard. 

ft/ 

(Following further uninterrupted argument by Mr. 
Barger): 


“The Court: T think, Mr. Barger, that your argument is 
very ingenuous. The fact remains that the plaintiff made 
out, in my opinion, a strong case, and the parties who know 
best whether or not they actually committed adultery have 
not testified. I have no doubt that the defendants are guilty 
of the charges against them in the bill. 

“A decree for the plaintiff. 

“Mr. Barger: We will note an appeal.’’ 


T, Jennings Bailey, one of the Justices of the Supreme 
(’oui*t of tlie District of Columbia, do hereby certify that the 
foregoing Statement of Evidence, in dui)licate, was pre¬ 
pared in accordance with the rules of the Court of Appeals 
and includes onlv the evidence in this case necessarv to 

• ft- 

be included in the record on ai)i)eal and essential to the de¬ 
cision on appeal. 
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Given under my hand this loth day of January, 1928, 
nunc pro tunc. 

JENNINGS BAILEY, 

Justice. 

AUSTIN & CANFIELD, 

Attorney for Plaintiff. 

AVALTER AI. BASTIAN, 

HARRY S. BARGER, 

Attorneys for Defendants. 
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been committed by him with the appellant Esther 
A. Rogers. The parties will, for convenience, be 
hereinafter referred to as plaintiff and defendants. 
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STATEMENT OF FACTS 

The case was tried before Bailey, J., on the 
pleadings (R. 1-8) and testimony taken in open 
court, all issues raised by the pleadings being in¬ 
volved except those arising from paragraphs 5 and 
6 of the bill of complaint, in respect of the alleged 
finding by plaintiff in 1920 of letters in the pockets 
of defendant Coombs, and his supposed admissions 
relating thereto. The testimony offered by plain¬ 
tiff to support those matters was excluded by the 
court as being too remote; and the issues tried in 
respect of adultery were upon the narrow aver¬ 
ments of paragraph 9 of the bill of complaint 
(R. 30). 

Plaintiff and defendant Coombs were married 
January 2, 1915, and, for the greater portion of 
the time to June 5, 1925, when plaintiff left him 
(R. 18,19) they lived in the District of Columbia. 
The testimony of the plaintiff was to the effect that 
in 1925 she was employed at night as a teacher at 
the Y. W. C. A., and defendant Coombs was at¬ 
tending the evening classes of National University 
Law School (R. 18); that from January, 1925, 
she noticed an indifference on his part toward her, 
and they were together very little because of their 
said evening work (R. 18) ;that on Decoration Day, 
1925, an argument arose between them over an 
engagement he had at the Munsey Building to go 
over some law examinations; that when she was 
taken home she deliberately (R. 18, 31) went first 
to his coat and then to his trousers and into his 
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wallet (which she had never seen before) and there 
found a letter identified as plaintiff^s Exhibit 3, 
the same being undated, unsigned, not addressed 
to anyone, and not purporting to be one of a series 
of letters; that thereafter, without telling him she 
had said letter, she continued to live unth him in 
the same apartment and occupied the same bed 
(R. 19, 29) until June 5, 1925, when she left him 
and some time thereafter informed him she was 
through. Plaintiff denied having cohabited with 
her husband between May 30 and June 5, 1925, or 
for three months prior thereto, admits that she did 
not tell him of having the letter, and gave as her 
excuse for her silence and for so living with him 
for said period, that she did not wish to interfere 
with him in the law examinations he was then 
taking and wanted to give him a good chance 
(R. 19, 36, 37). From the time plaintiff left her 
husband, she and her friends systematically and 
persistently watched his movements; they saw him 
on several occasions in company with the core¬ 
spondent Esther A. Rogers driving about the 
streets, and on one occasion followed them in a 
hired automobile to Marlboro, and on another occa- 

4 

sion followed them over Defense Highway. (Testi- 
money of witness Richard Ham, R. 70-71, and wit¬ 
ness Eunice Ham, R. 39, 45; and plaintiff's testi¬ 
mony, R. 32.) The plaintiff's testimony just in¬ 
dicated tended to show that on the Marlboro trip 
they saw Coombs kiss Miss Rogers, and on the 
Defense Highway trip she was sitting close to him 
lighting his cigarettes. There was no testimony 
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for plaintiff that the defendant and corespondent 
were ever seen parked or otherwise located in a 
place where the opportunity to commit adultery 
presented itself—they were, according to plain- 
tiff's own testimony and witnesses, always on the 
move or their acts were open and accounted for 
with great detail and accuracy. 

The shadowing of defendants by plaintiff and 
her friends continued until about the middle of 
December, 1925, when the plans were changed to 
the extent of plaintiff's having engaged or caused 
to be engaged an apartment ( No. 109) in London 
Hall, at 13th and M Streets, N. W., directly across 
the public corridor from the apartment of Miss 
Rogers (No. 108), and installed therein one Wil¬ 
liam H. Smith, a typewriter repairman, for the 
purpose of keeping Miss Rogers' apartment under 
observation (R. 56, 57, witness Snell; and R. 66, 
witness Smith; R. 61, witness Bulwer). About 
the middle of January, 1926, plaintiff employed 
private detective Lawrence J. O'Dea to watch de¬ 
fendant Coombs and the corespondent Miss Rog¬ 
ers for the purpose of procuring evidence against 
them (R. 58). She paid O'Dea $250 for his ser¬ 
vices, and agreed with O'Dea that she would pay 
him an additional $250 in the event she obtained 
her divorce (R. 36, 37, 61). The detectives did 
not follow defendants anywhere, but confined their 
activities to watching the apartment of Miss Rog¬ 
ers, in cooperation with the witness Smith (R. 58). 
The testimony for plaintiff tended to show that, 
from December 15, 1925, to February 22, 1926, 
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Coombs frequently went to the apartment of Miss 
Rogers, but they were in the habit of keeping the 
entrance door of her apartment propped open with 
a wide book when Coombs was there (R. 66). The 
testimony of detective O'Dea, his assistant Bulwer, 
and plaintiff's employee Smith, is very harmonious 
and to the effect that Coombs went to Miss Rogers' 
apartment about 7 P. M. on February 22, 1926, 
and left there between 7:30 and 8:00 P. M., and 
during his stay the entrance door was held open 
by a thick book as usual. One of the persons just 
mentioned said that he saw Coombs kiss Miss Rog¬ 
ers when he left; another that he heard Coombs say 
something when leaving, but did not understand 
it; but two of them failed to testify to the kissing 
or to the remark supposed to have been made, al¬ 
though, from the testimony, they all saw him leave. 
The testimony of the detectives is likewise har¬ 
monious and well-fitting in its agreement that 
Coombs returned to the apartment of Miss Rogers 
at 11:00 o'clock P. M., but they differ somewhat 
as to whether he entered without ringing or knock¬ 
ing. The detectives are further in accord that the 
door of Miss Rogers apartment was held open with 
a book, after his return, until between 11:45 and 
12:00 o'clock, when it was closed. They differ as 
to who closed the door, some saying Coombs, and 
others Miss Rogers. Plaintiff was called by her 
detectives and reached Miss Rogers apartment 
about 1 or 1:30 on the morning of February 23, 
1926, and shortly thereafter Miss Rogers was 
called to her door on the ruse that they had a tele- 
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gram for her, and when she appeared she turned 
on her lights and they demanded and were refused 
admittance. They stood talking to Miss Rogers 
at her door for about 20 minutes, but at all times 
from the moment they ivent to the door until the 
so-called raid was ended, one or more of the detec¬ 
tives were on the outside of the building; and they 
are as one in saying that they could, from the 
south and east sides, see the entire interior of Miss 
Rogers^ apartment. They furthermore are in ac¬ 
cord in saying that the lights were on in her apart¬ 
ment during the time the ^^raid^' was in progress; 
but not one of the detectives claims to have seen 
Coombs from the outside in the apartment during 
the raid, but claim that they next saw him slipping 
through the south window, in the rainy, freezing 
night, over an immense areaway, on to an iron 
rail, and making his escape down Thirteenth 
Street. One of the detectives admits having been 
within a very few feet of him, and said nothing 
whatever to Coombs. 

The detectives were in the immediate vicinity 
of Miss Rogers^ apartment from 6 P. M. of Febru¬ 
ary 22,1926, to 1:30 A. M., of February 23, 1926; 
they are all in accord in saying that the shades 
were up and that the interior of Miss Rogers^ 
apartment was plainly visible from the outside 
with the lights on; that the lights were on; and yet 
not one of them testified to having seen anyone, 
even Miss Rogers herself, through the windows 
during the whole night and morning. 

As will be seen from a careful reading of the 
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testimony of the detectives and of Smith, they are 
in hopeless conflict on controlling matters; and, 
we think, quite apart from the contingency-fee 
employment of the detectives, these detectives are 
unmitigated falsifiers, extremely careless with the 
truth, and are utterly unworthy of belief (R. 61). 

No attempt was made by plaintiff to account 
for the whereabouts of defendant Coombs between 
8 P. M. and 11 P. M. on the evening of February 
22, 1926. 

Defendants showed by four credible witnesses 
that Coombs attended a meeting at the home of 
the witness.Shawen from 8 or 8:30 P. M. to 11:45 
or 12 o’clock that evening; and his mother testified 
that Coombs reached her apartment and retired 
shortly after midnight (R. 97-98, 99-100, 84-88, 
46-47). 

It was further proved on defendants’ behalf, 
by the witness Burgess, and his testimony stands 
uncontradicted, that he, Burgess, was in the apart¬ 
ment of Miss Rogers from about 10:30 P. M. to 
near midnight on the evening of February 22, 
1926, working on a brief which Miss Rogers had 
been writing for him; and he produced his can¬ 
celled check then and there given her for the work, 
and a typewritten copy of the brief mentioned. He 
testified that Coombs was not there during any 
of that period (R. 100-105). Not one of the wit¬ 
nesses for plaintiff mentions the presence of Bur¬ 
gess there; they do not deny it; and there was no 
rebuttal offered by the plaintiff to contradict Bur¬ 
gess’ testimony; all notwithstanding the fact that 
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the shades of Miss Rogers^ apartment were up and 
the interior thereof plainly visible from without. 

For the purposes of contrast and easier compari¬ 
son, we here parallel the testimony for plaintiff 
and for defendants in respect of the time between 
8 o'clock P. M. on February 22, 1926, and 1:30 
A. M. of February 23, 1926, the only time in which 
adultery is alleged to have been committed: 


Plaintiff*s Testimony 

Lawrence J. O’Dea, a 
private detective, testified: 
That he is in reality a pri¬ 
vate detective, and has been 
14 or 15 years; that he per¬ 
sonally knew William H. 
Smith, having met him at 
London Hall, 13th and M 
Sts., N. W., about the mid¬ 
dle of January, 1926; that 
he knew plaintiff, and the 
defendants, the latter by 
sight; that about the mid¬ 
dle of January, 1926, he 
was engaged by Mrs. 
Coombs to do private de¬ 
tective work in this case; 
that he was given a descrip¬ 
tion and a snapshot of 
Coombs, his automobile 
license number, where he 
worked, etc.; that he *Took 
out” to follow Coombs a 
little, and found him skepti¬ 
cal and suspicious; that 


Defendants* testimony 

Robert S. Regar, Third 
Assistant Postmaster Gen¬ 
eral : That he saw Coombs 
on the evening of Feb¬ 
ruary 22nd, 1926, at the 
home of S. Maynard Sha- 
wen, 2145 California St.; 
that Shawen, Bastian, 
Short and Coombs were 
there; that witness left 
Shawen’s apartment with 
Bastian and reached his 
home (Bastian taking him) 
at 927 Shepard St., N. W., 
about five minutes after 
twelve; that Coombs was 
there all the time he was, 
and witness and Bastian 
left Coombs in front of 
Shawen's apartment. 

Earl C. Short, Local 
Manager, Phoenix Indem¬ 
nity Co., testified he saw 
Coombs at Shawen's apart¬ 
ment the night of Feb- 
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Coombs was frequenting 
Miss Rogers* apartment, 
and witness applied his 
forces to work at the apart- 
menty Smithes apartment^ 
opposite Miss Rogers* 
apartment; that from the 
time in the middle of Janu¬ 
ary, witness saw Coombs 
at Miss Rogers’ apartment 
several nights a week, he 
would leave 11:30 to 12; 
that on the night of Febru¬ 
ary 22,1926, witness was in 
apartment 109, London 
Hall, with Smith and Bul- 
wer; that witness arrived 
about 6 o’clock, and Smith 
and Bulwer were there; 
that apartment 109 was op¬ 
posite 108, Miss Rogers’ 
apartment, the corridor be¬ 
tween being 6 or 8 feet 
wide; that Coombs came 
there about 7 o’clock with 
a package under his arm, 
and an overcoat; that Miss 
Rogers’ door was partially 
open, and Coombs tapped 
on the door, went in took 
off his overcoat, hat, placed 
them on the sofa on the far 
wall, and put the box on the 
table and opened it, it was 
candy; that Coombs and 
Miss Rogers sat on the 
sofa, eating candy, and 


ruary 22nd, 1926; that in 
addition to witness and 
Shawen there were pres¬ 
ent Coombs, Hancock, Re- 
gar and Bastian; that he 
arrived about 8:30 and 
left about 11, and Coombs 
was still there; that Combs 
did not leave the meeting 
at any time while witness 
was there. 

S. Maynard Shawen : 
That Combs was at wit¬ 
ness’ house, 2145 Califor¬ 
nia St., N. W., February 
22, 1926, arriving there 
about 8:30 P. M., and 
leaving about a quarter of 
12, and witness did not see 
him leave the apartment 
any time during the even¬ 
ing; that Bastian, Regar, 
Coombs, Short, and per¬ 
haps others were there; 
that witness went to bed 
that night at about 12:05 
or 12.10. 

Walter M. Bastian, un¬ 
der promise exacted by 
the trial court not to argue 
the case, was sworn and 
testified: He was consult¬ 
ed by Coombs in June, 
1925, about a separation; 
that on the evening of 
February 22, 1926, he and 
Regar went to Shawen’s 
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listening to the radio; that 
witness was then with 
Smith and Bulwer in apart¬ 
ment 109, opposite Miss 
Rogers' apartment, and 
was able to visualize what 
was going on in the latter 
by means of two small holes 
he had in the door of 
apartment 109, and the 
door of the apartment he 
was occupying was partly 
open at the time, and the 
door of Miss Rogers* apart¬ 
ment was also partially 
open, 12 to 15 inches; that 
Coombs left the apartment 
at 8 o'clock, kissing Miss 
Rogers at the corridor door 
of the apartment, and wit¬ 
ness did not leave apart¬ 
ment 109 after that; that 
prior to the evening of Feb¬ 
ruary 22nd witness fre¬ 
quently had opportunity to 
observe Miss Rogers* apart¬ 
ment, the inside of it, from 
the apartment in which 
witness. Smith and Bulwer 
were; there was a little 
areaway on the south wall 
or lower side of the apart¬ 
ment, an areaway on the 
back and approximately two 
windows; that these win¬ 
dows were just above his 
head, about 6 feet from the 


apartment about 9 o'clock 
and stayed there until a 
quarter of 12 or 12 o'clock, 
when witness took Regar 
home; that when witness 
reached home, he ob¬ 
served by the grandfath¬ 
er's clock in the hall that 
it was a little after 12:10, 
A. M., and that witness 
and Regar left Coombs in 
front of Shawen's apart¬ 
ment. 

Charles R. Burgess : He 
is a member of the bar 
of the District of Colum¬ 
bia, and has been practic¬ 
ing since July, 1916; that 
on Sunday, February 21, 
1926, the defendant. Miss 
Rogers, came to his office 
in the Investment Building 
and he dictated to her a 
brief, which she wrote the 
following day, Monday; 
that on Monday evening, 
February 22, 1926, he saw 
Miss Rogers at her apart¬ 
ment, 108 London Hall, 
between 10:15 and 10:30 
and stayed there approxi¬ 
mately an hour and a half, 
leaving somewhere near 
midnight; that no one else 
was in her apartment be¬ 
tween the time he arrived 
and left; that he went 
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ground on the south and 
east sides of the apartment 
facing on to the lawn or 
area way; that Coombs re¬ 
turned to the apartment 
about 11 o’clock, when wit¬ 
ness was inside walking 
around the corridor; that 
he saw Coombs enter the 
apartment, it was raining 
and snowing hard; that 
Smith was in the apartment 
and Bulwer was outside; 
that as Coombs came into 
the apartment the door was 
closed and he opened it and 
• walked in, removed his hat 
and overcoat and sat on the 
settee listening to the radio 
with one arm around Miss 
Rogers; that Miss Rogers 
kept her apartment door 
open by a hook at the bot¬ 
tom of the door several 
inches thick; that about an 
hour later, about midnight, 
Coombs took the book from 
the door and closed it; that 
he was not able to observe 
the interior of Miss Rogers' 
apartment after the door 
was closed and he did noth¬ 
ing at this time with refer¬ 
ence to trying to look into 
the apartment; that soon 
after the door was closed 
the lights were extin- 


there to get the brief, and 
paid her by check, which 
was dated February 22nd, 
1926; that after getting 
the brief he stayed in Miss 
Rogers’ apartment until 
near midnight; that most 
of the time he was there 
he sat on the sofa on the 
south side of the room, 
with two windows back of 
the sofa; that he saw no 
one there, and when he ar¬ 
rived the door was prop¬ 
ped open with a book, 
holding the door open 
eight or ten inches, and 
the door was open all the 
time he was in the apart¬ 
ment; that at one time, 
while discussing the brief, 
Miss Rogers came and sat 
on the sofa with him; that 
there were no acts of fa¬ 
miliarity between him and 
Miss Rogers at any time; 
that he met Coombs in 
Miss Rogers’ apartment 
possibly four or five times, 
sometimes he would leave 
first and sometimes 
Coombs, but he could not 
swear that he ever left 
Coombs there; that he 
knew why the book was in 
the door, as Miss Rogers 
had previously said detec- 
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guished, witness being able 
to determine this by the 
crack under bottom of the 
door and the top; that after 
Mrs. Coombs' arrival about 
1 o'clock witness went to 
the outside back of the 
apartment and Smith went 
to the janitor and requested 
him to ring Miss Rogers' 
apartment on the pretense 
of delivering a telegram; 
that Bulwer remained with 
Mrs. Coombs and Smith in¬ 
side the Smith apartment; 
that after witness got 
around to be back of the 
apartment and had been 
there a feiv minutes the 
lights went on and he could 
see across the alley that 
they were not going in; that 
witness was approximately 
20 or 25 feet from the Rog¬ 
ers' apartment window 
and the windows at this 
time were partly open; that 
after the lights were lit he 
could observe Miss Rogers 
at the door, she was dressed 
in a nightgown of very thin 
material; that witness 
raced around the front and 
when he got there could ob¬ 
serve the bed had been 
used, both pillows, and the 
cover had been thrown 


tives were following and 
watching her, and she un¬ 
derstood they had the 
apartment across the hall. 
He said he had seen 
Coombs in Miss Rogers' 
apartment since this suit 
was filed, and might have 
discussed the case with 
them, but denied that he 
had been riding with 
Coombs on Connecticut 
Avenue during the month 
preceding the trial, and 
said he was not connected 
with Coombs fraternally 
in any way. 

Frank R. Hollings- 
HEAD : An architect and 
Assistant Superintendent, 
Repair Division, Treasury 
Department, made accu¬ 
rate measurements, obser¬ 
vations and sketches, and 
gave testimony regarding 
the same showing conclus¬ 
ively, we submit, the utter 
untruth of the detectives' 
testimony in many respects 
(R. pp. 89-96). 

His testimony is that the 
entrance door to apart¬ 
ment 108 is 3' X 7', and on 
the inside there is an off¬ 
set 9^ inches wide, paral¬ 
lel with the door opening 
13 inches; that the length 


13 


back from either side to the 
center; that he was not able 
to observe any clothing or 
wearing apparel in the 
apartment; that Bvlwer in 
the presence of Miss Rog¬ 
ers and the plaintiff called 
his attention to the fact 
that a man’s hand, that he 
was in that room on the far 
side of the bed and said 
**There is his hand shutting 
the door;” that witness 
looked just in time to see 
the door being pulled; that 
Mrs. Coombs was not per¬ 
mitted to enter the apart¬ 
ment, nor was anyone else; 
that the door remained 
open for a period of a few 
minutes and after it was 
closed witness stated in a 
loud voice that they would 
call the superintendent of 
the apartment and witness 
again took up his position 
on the outside with Smith; 
that at this time it was 
raining and snowing very 
hard and in half to three- 
quarters of an hour after 
he took up his position on 
the outside of the building 
he noticed Coombs with his 
feet on the railing jump 
down and run down the 
alley to 13th Street; that he 


of the off-set North to 
South is 17 inches; that 
the entrance door of 
apartment 108 swings in¬ 
to the room from the cor¬ 
ridor; that the bed is a 
fixed piece of furniture, a 
built-in Murphy bed, goes 
back into the partition, 
two 2x3 oak doors folding 
right back against the par¬ 
tition, and when the bed is 
closed it looks like two 
double doors; that the bed 
could not be down and the 
doors closed at the same 
time; that the kitchenette, 
on the south side of the 
apartment has a 3x7 door, 
the same as the dressing 
room; that the off-set, 
looking in from the corri¬ 
dor, prevents seeing all 
the apartment; that look¬ 
ing through the crack of 
the corridor door, with the 
door open 12-18 inches, 
you cannot see the kitch¬ 
enette door, because of 
the doors which enfold the 
bed; that you cannot see 
the kitchenette door when 
the dressing room door is 
open, because the dressing 
room door swings out, and 
you cannot see because of 
the angle of the door; that 
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hollered to him and started 
after him and ran into 
Smith. 

On inquiry from the 
court as to whether de¬ 
fendants cared to cross- 
examine O'Dea cross-exam¬ 
ination was waived. 

Elton J. Bulwer: An 
employee of the O’Dea De¬ 
tective Bureau for about 5 
years, testified that he as¬ 
sisted O’Dea in the evidence 
in this case in January and 
February, 1926, taking up 
his duties about the middle 
of January; that he ob¬ 
served defendants about 
the third day he was on the 
case; that O'Dea agency 
had an apartment in Lon¬ 
don Hall opposite Miss Rog¬ 
ers* apartment and used 
that apartment at night 
and during the day for ob¬ 
serving the Rogers apart¬ 
ment every evening; that 
on February 22nd he ar¬ 
rived at the apartment 
about 6:30 and Coombs got 
to the Rogers’ apartment 
about 7, when witness was 
on the outside of the build¬ 
ing; that from the interior 
of the Smith apartment he 
could observe the Rogers* 
apartment through a peep- 


the crack of the entrance 
door is a pretty small 
crack, and with the door 
opened an angle is 
formed; that he examined 
apartments 108 and 109 
twice in the night time, 
and made a test with the 
ceiling lights of apartment 
108 on to determine 
whether a ray of light 
could be seen from the 
corridor under the en¬ 
trance door of the apart¬ 
ment ; that he could not see 
a ray of light in that man¬ 
ner, and could not see any 
ray of light from the door; 
that the door fits very tight, 
and you cannot see from 
the corridor whether the 
lights are on; that he ex¬ 
amined the door of apart¬ 
ment 109, a Miracle door, 
and found three holes in it; 
that there is a hole 54- 
inches from the floor to the 
top of the hole, then three 
inches below that there is 
another hole; that witness 
could see through one of 
the holes, the one 54 inches 
from the floor, that hole be¬ 
ing less than one-eighth of 
an inch in diameter; that 
you just can drag the head 
of a pin through it; that he 
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hole, a hole through the thin 
panel of the door; the 
Smith apartment was kept 
dark most of the time, there 
was a light in the hall and 
a light in the Rogers apart¬ 
ment, and with the door 
partly open they could see; 
that Miss Rogers* door was 
usually kept partly open 
with a book, apparently a 
law book; that Coombs left 
the apartment about 8 
o'clock or a few minutes 
before, witness saw Coombs 
when he left; that witness 
stayed around on the out¬ 
side 15 or 20 minutes then 
went into the apartment 
they were using; that there 
was a time when he was 
able to observe the interior 
of Miss Rogers* apartment 
from the back stairway, 
also from the alley and the 
little court about in the 
rear of the building; that 
Miss Rogers* apartment 
was on the first floor, the 
windows of it about 6 feet 
from the ground level, and 
by standing on the back 
stairway you can see into 
the apartment through one 
of the two windows; that 
there are three windows on 
the side and two in the rear. 


made a test to see whether 
he could see through that 
hole; that with the door of 
apartment 108 opened about 
12 inches, and the door of 
apartment 109 closed, all 
he could see was a streak 
of light indicating that the 
door of apartment 108 was 
opened partly; that you 
cannot see the interior of 
apartment 108 in that man¬ 
ner; that he then opened 
the door of apartment 108 
fully, and, looking through 
the hole described, got a 
vision of not over 10 inches, 
a circular vision in the in¬ 
terior of apartment 108; 
that with the door of apart¬ 
ment 109 closed, and the 
door of apartment 108 
opened 12 to 18 inches, and 
looking through the hole in 
109, he could not see any 
of the interior of apartment 
108; that by standing in the 
rear of apartment 108, wit¬ 
ness could look right into 
the apartment, without 
standing on anything; that 
witness is 5 ft. and U in. 
tall, and by looking through 
the rear or east window of 
apartment 108 he could see 
the kitchenette door, could 
see when the bed was down. 
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and they could look through 
these windows and observe 
the interior of Miss Rogers* 
apartment any time they 
wanted to. Witness then 
described in detail (R. p. 
62) the furnishings of Miss 
Rogers* apartment. That 
on the night of February 
22nd Coombs came back to 
the apartment about 11 
o’clock, witness was out on 
the corner and saw him 
walking up the steps from 
the front of the building, 
and about three minutes 
afterward witness went in¬ 
to the building and to their 
apartment; that Smith and 
O’Dea were in the apart¬ 
ment and had seen Coombs 
go into the apartment 
across the hall, and witness 
saw him in there later from 
out in the back alley; that 
the lights were on, the door 
was open at the time, held 
open with a book; that wit¬ 
ness stayed on the outside 
15 or 20 minutes, it was 
raining and snowing; that 
the door of Miss Rogers* 
apartment was closed about 
a quarter of 12, Miss Rog¬ 
ers closing the door; that 
after the door was closed 
witness came inside, and at 


and the outlines of the 
doors of the bed when the 
bed was closed; that look¬ 
ing in through the east or 
rear window he could see a 
man standing in the kitch¬ 
enette, and could recognize 
him easily; that on the 
south side of the apartment 
{108) it is U2 inches from 
the ledge of the window to 
the top of the rail surround¬ 
ing the areaway; that the 
fire-escape is built into the 
building and there is no 
way at all that one can see 
into the interior of apart¬ 
ment 108 from the fire 
escape steps; that the en¬ 
trance doors of apartments 
108 and 109 are exactly 
opposite each other, and the 
hole in the door of apart¬ 
ment 109 that he could see 
through was in the east 
edge of that door; that .the 
distance between the two 
entrance doors is five feet; 
that with the bed lowered, 
and its doors opened, the 
view in the southeast cor¬ 
ner of the apartment is 
absolutely cut off, if you 
look through the crack of 
the entrance door; that it is 
about 9 inches from the 
hinges of the entrance door 
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12 o’clock they sent Smith 
to call Mrs. Coombs and 
O'Dea then went to the rear 
of the building; that wit¬ 
ness went outside of the 
building again about the 
time Smith came back, 15 
or 20 minutes after 12, and 
the lights were off at that 
time; that when Miss Rog¬ 
ers’ door was opened wit¬ 
ness was with Mrs. Coombs 
just outside the door; that 
the door was opened about 
10 minutes after the tele¬ 
phone call was made by 
Miss Rogers; that Miss 
Rogers apparently knew 
Mrs. Coombs but they in¬ 
troduced themselves and 
told her they wanted to go 
into the apartment, that 
Coombs was inside; that 
Miss Rogers contradicted 
them and refused to let 
them in; that the door was 
opened two and a half to 
three inches, a slight bit, 
and a little later, a few 
minutes, she opened the 
door wider, but never more 
than about a foot; that they 
were there about 25 or 30 
minutes; that the lights 
had been turned on, the 
ceiling lights, and the lights 
lit the entire room, and 


of apartment 108 to the 
wall from which the Mur¬ 
phy bed lowers; that wit¬ 
ness placed Mr. Barger in 
the kitchenette of apart¬ 
ment 108, took a position 
at the east of the apart¬ 
ment, and could recognize 
Mr. Barger in the kitchen¬ 
ette ; that there is a knob on 
the door of the kitchenette; 
and there is no trouble see¬ 
ing in there. 
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while they were there talk¬ 
ing the far door, the one 
on the south wall was part¬ 
ly closed and witness told 
Miss Rogers that Coombs 
was in that particular room 
and she refused to let them 
come in; that Miss Rogers 
did not deny he was in the 
room after witness told her 
he was in that particular 
room; that witness could 
observe the room itself and 
noticed the bed in the cen¬ 
ter back up against the 
center of the west wall, the 
far wall as you looked in 
from the rear window; that 
the bed had been mussed 
and there was evidence of 
two people having been in 
it; that he saw no clothing 
or wearing apparel around 
the room, the clothing had 
disappeared; that a good 
deal of this time Smith was 
with Mrs. Coombs and wit¬ 
ness and 0*Dea was on the ' 
outside of the rear win¬ 
dows; that O’Dea came in 
before the door was closed; 
witness thinks Smith weiit 
out and asked O'Dea to 
come in; that O'Dea gave 
Miss Rogers his card telling 
her of their purpose there 
and she immediately 
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slammed the door, after 
which they went back into 
their apartment across the 
hall, Mrs. Coombs and wit¬ 
ness, and O'Dea and Smith, 
witness believes, went out¬ 
side, one by the front door 
and one by the back door; 
that witness did not see 
Coombs there at any time 
after the door had been 
opened or in the apartment 
when Miss Rogers opened 
the door; that witness called 
Miss Rogers attention to 
the fact that the door on the 
south wall had just been 
closed and Miss Rogers de¬ 
nied that the door had been 
touched and that there was 
anyone in there. On cross- 
examination witness testi¬ 
fied that Miss Rogers’ 
apartment door was not at 
any time open more than 
12 inches, and when wit¬ 
ness went there the door 
was propped open with a 
book; that as he observed 
the bed through the door 
the covers were thrown 
back from either side; that 
there is an offset just inside 
the entrance door to Miss 
Rogers* apartment, close up 
to the door jamb; that look¬ 
ing through the door as 
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Miss Rogers opened it wit¬ 
ness could see one corner 
of the bed and part of the 
davenport, not all of it, that 
he could see the bed 
through the crack of the 
door, he is sure of that and 
he saw the door move 
through the crack; that as 
witness recalls Afrs. Coombs 
made no remarks about 
having seen the door move, 
if she had said it witness 
would have recalled it; that 
they could see Miss Rogers* 
door was open through the 
peep hole in the door of 
apartment 109, could see 
the light through that door; 
that they could only see the 
light that came through the 
crack which was 3 to 6 
inches according to the 
book that held the door 
open, but with her door just 
partly open they could not 
see in the apartment at all. 

William H. Smith, tes¬ 
tified that he is and has 
been a typewriter repair¬ 
man for about 8 years; that 
Mrs. Coombs came to his 
shop and entered into an 
agreement with him to take 
apartment 109, London 
Hall, and she paid for and 
furnished the apartment; 
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that about two days after 
he took his residence in 109 
Coombs was pointed out by 
Mrs. Coombs, and a day or 
so after he occupied the 
apartment he learned the 
identity of Miss Rogers; 
that he stayed at this apart¬ 
ment every night from De¬ 
cember 18, 1925, to Febru¬ 
ary 23, 1926; that the en¬ 
trance doors of apartments 
108 and 109 were opposite 
each other, there being a 
4-foot hall separating the 
apartments; that during 
the time witness lived there 
Coombs would come to 
apartment 108 3, 4 and 5 
times a week, witness 
would see him there some¬ 
times 6, 7 or 8 o’clock and 
would sometimes see him 
leave at night; that he saw 
him in that apartment prior 
to February 22nd, coidd see 
through witness' door when 
they would have their door 
propped open with a hook, 
they being in the habit of 
keeping that door propped 
open with a wide book; 
that the door would not 
stay open all of the time 
Coombs was in the apart¬ 
ment and he has seen it 
closed when Coombs and 
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Miss Rogers were there; 
that they would usually 
close it about 11:30 and 
would not open it any more 
until he would leave, he was 
in the habit of leaving 
about 11:30 or ll:Jf5; that 
witness kept Coombs under 
observation during the time 
he was in the apartment, 
the best he could, part of 
the time witness would 
have his door open and 
would go around back and 
look in the windows, and 
he had a hole bored through 
his door so he could see 
through; that he was able 
to look into the apartment 
through the back. Witness 
thereupon described the 
furnishings of Miss Rogers' 
apartment and said *‘he 
never saw that bed down 
prior to the night of Febru¬ 
ary 22nd.” That on Febru¬ 
ary 22, 1926, he was in his 
apartment with O’Dea and 
Bulwer, having met them 
about a month after he 
went there and they having 
been coming to his apart¬ 
ment to watch Coombs who 
got there that evening 
about 7 o^clock; that wit¬ 
ness was able to see and 
visualize the interior of the 
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apartment, saw him sitting 
across on the selltee, ob¬ 
served Coombs through the 
door, they having the door 
open, the door was kept 
open with a hook; that 
when Coombs left the 
apartment about 8 o’clock 
witness was inside his own 
apartment with his door 
partly open, with O'Dea and 
Bidwer; that witness heard 
Coombs say something 
when he left hut did not 
understand what he said; 
that Coombs came back 
about 11 o’clock that night, 
went into the apartment 
and the door was again left 
open; that the door was 
closed before Coombs came 
there; that witness saw 
Coombs in the apartment 
after he entered, saw 
Coombs arms around her 
and they were kissing and 
hugging; that the door was 
closed by Miss Rogers at 
approximately 11:U5, wiU 
ness seeing her go take the 
book away and close the 
door; that at about 12 
o’clock witness went and 
called Mrs. Coombs but she 
did not come in response to 
that call, and when he re¬ 
turned to the apartment 
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from calling Mrs. Coombs 
he observed that the lights 
were out; that near 1 
o’clock witness again called 
Mrs. Coombs, she arrived, 
they fixed up a telegram 
and had the janitor call 
Miss Rogers’ apartment in 
response to which call she 
came and opened the door 
between 5 and 10 inches; 
that as she opened the door 
O'Dea was on the outside, 
Mrs. Coombs and Bulwer 
ivere in apartment 109; 
that the lights ivent on 
when Miss Rogers came to 
the door and witness put 
his foot in the door and 
Mrs. Coombs wanted to go 
in and Miss Rogers said 
“Your husband is not here, 
he has gonethat the door 
was opened about 18 inches 
and he was able to look into 
the interior of the apart¬ 
ment; that ivitness saiv no 
IV earing apparel in the 
room; that they were at the 
door about 20 minutes and 
as the door was closed wit¬ 
ness went around to the 
back of the apartment and 
O'Dea was there and as wit¬ 
ness arrived at the back he 
saw Coombs going up the 
alley towards the street and 
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then go south on 13th 
street; that witness did not 
accost or try to talk to 
Coombs; that witness saw 
Coombs leave, except that 
night of the raid, around 
12 o’clock; that he stayed 
up until 2 or 2:30 and never 
saw him leave but kept 
close watch on the door and 
knew he was in there, be¬ 
cause he had seen him in 
there; that witness did not 
see Coombs leave the apart¬ 
ment at any time after he 
entered at 11 o*clock until 
he saw him in the alley; 
that windows in the Rogers 
apartment were about U 
feet from the ground and 
the shades in her room on 
February 22nd were up. 
On cross-examination wit¬ 
ness testified that he did 
not take up his residence in 
109 solely to watch the 
apartment but because it 
meant better living quar¬ 
ters; that he stayed there 
every night and watched 
the apartment across the 
hall all the time he was 
there but he was not really 
there as a detective to 
watch these people; that he 
did not see the bed do'ian 
prior to February 22nd; 
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that for one or two weeks 
0*Dea and Bvlwer were 
there watching every night, 
and the rest of the time 3 
or 4 nights a week; that the 
latest time he ever saw 
Coombs leave was on the 
night of the raid, some- 
thing after two o*clock, and 
outside of this 12 o*clock 
was the latest he ever saw 
Coombs leave; that he did 
not observe the door closing 
in the apartment while Mrs. 
Coombs was talking to Miss 
Rogers or a man*s hand 
closing the door; that the 
peep-hole he mentioned was 
about a quarter of an inch 
in diameter and through 
that he was able to observe 
the apartment across the 
hall, it was just about the 
center of the door about on 
a level with his eyes; that 
in looking through the 
peep-hole he could see the 
interior of Miss Rogers’ 
apartment when the door 
was open wide enough; that 
he could not see much 
through the peep-hole, only 
the other side, but he could 
look through the hinges 
and see on through; that 
when the door was propped 
open wide enough he could 


27 


see about half of her apart¬ 
ment but when it was not 
propped open so wide, not 
that much; that between 
8 and 11 o*clock on Febru¬ 
ary 22nd the door of Miss 
Rogers apartment was 
closed and from the time he 
(Coombs) came back at 11 
until the door was shut 
about 11:U5 by Miss Rog¬ 
ers it was propped open 
with a book, and the lights 
were turned off after Miss 
Rogers shut the door of the 
apartment; that witness 
was 10 or 12 feet from 
Coombs when he saw him 
in the alley and never said 
a word to him; that Miss 
Rogers followed Coombs 
out into the hall and made 
a statement to him’; that at 
this time the door of wit¬ 
ness’ apartment was closed 
and he had his ear against 
the door and thus could 
hear it, the door is very 
thin. 

The court admitted in evidence, and considered, 
plaintiff's Exhibit 3, despite defendants’ objections 
and exceptions, and thereafter refused to strike 
the same on motions duly made therefor. (R. 
55, 84.) 

The court also received in evidence, and consid- 


28 


ered, plaintiffs Exhibit 5, being her claimed ^‘par¬ 
tial'’ copy of letter found August 16, 1925, and al¬ 
lowed her to ‘‘reconstruct^' from memory, and re¬ 
ceived and considered, the remainder of said letter, 
notwithstanding objections and exceptions thereto, 
and motions made to strike the same. (R. 23, 24, 
28, 30.) 

Plaintiff's handwriting expert expressed the 
opinion that plaintiff's Exhibit 3 was in the hand¬ 
writing of Miss Rogers; but when he was shown a 
letter in the handwriting of Mrs. Coombs (plain¬ 
tiff) and asked in respect of similarities between it 
and said Exhibit 3, the expert refused to answer 
such questions on cross-examination, claiming he 
needed time to study the plaintiff's letter, although 
he testified that he was familiar withy and had 
carefully studied her handwriting, (R. 81, 82.) 

ASSIGNMENTS OF ERROR 

Comes now the defendants by their attorneys 
and assign the following errors on appeal: 

1. The Court erred in requiring the defen¬ 
dant, Esther Rogers, to elect, at the close of 
the plaintiff's case, whether she would take the 
stand in her own defense and; if, she elected 
so to take the stand, then in requiring her to 
take the stand in advance of the receipt by the 
Court of any other testimony on behalf of the 
defendants. 

2. The Court erred in requiring the defen- 
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dant, William Leslie Coombs, to take the stand 
immediately at the close of plaintiff^s case or 
to remain away from the Court room during 
the subsequent trial of the case, if he intended 
to take the stand. 

3. The Court erred in holding that the de¬ 
fendants, in order to make an effective de¬ 
fense to the plaintiff^s action herein, must 
themselves have taken the stand and testified 
in their own behalf. 

4. The Court erred in holding in effect, that 
the defendants could not prevail by and as the 
result of testimony independent from their 
own. 

5. The Court erred in the admission and 
exclusion of evidence. 

6. The Court erred in admitting in evidence 
the letter alleged to have been found in the 
possession of the defendant, Coombs, on May 
30th, 1925. 

7. The Court erred in admitting in evidence 
the letter alleged to have been found in the 
possession of the defendant, Coombs, on Au¬ 
gust 16th, 1925. 

8. The Court-erred in admitting in evidence 
the testimony of the witness, Mrs. Douglass A. 
Seeley, and the exhibits identified by her. 

9. The Court erred in finding that there 
was sufficient evidence on which to base a de¬ 
cree of divorce. 

10. The Court erred in not dismissing the 
bill of complaint. 


30 


11. The Court erred in granting the plain¬ 
tiff decree of divorce. 

12. Other errors apparent on the face of the 
record. 

ARGUMENT AND AUTHORITIES 

For the purpose of convenience, and due to the 
fact that for the most part the questions raised by 
this appeal are common to both defendants, this 
joint brief is filed. 


POINT I 

The Court erred in admitting in evidence 
and considering (a) the letter found in 
Coombs’ pocket on May 30th, 1925 (Plaintiff’s 
Exhibit 3) and (b) plaintiff’s ^^partial copy” 
and her ‘^recollection” of the “continuation” 
of another letter found in his dresser on Aug¬ 
ust 16th, 1925 (Assignments of Elrror 6 and 7, 
R. p. 13). 

(a) The letter claimed by plaintiff to have been 
found in Coombs’ pocket on May 30th, 1925 
(Plaintiff’s Exhibit 3), should not have been re¬ 
ceived in evidence because: (1) It was never 
proved to have been sent or mailed to anyone; (2) 
it is neither dated, signed by, nor addressed to, any 
person; (3) it confessedly is not one of a series of 
letters; (4) there is a total failure of proof that, 
acting upon any suggestion or request contained 
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in the letter, the defendant, Coombs, committed 
any improper act; (5) the letter on its face shows 
that it was as likely to have been written by a man 
to another man as by a woman to a man, and (6) 
being so undated and unsigned, said letter was in 
all probability within the rule of remoteness which 
called for the exclusion of testimony offered by 
plaintiff under paragraphs 5 and 6 of the bill of 
complaint. 

(b) Plaintiff claims that she went with the wit¬ 
ness, Wysoczynska, and found another letter in de¬ 
fendants chiffonier about 7:80 6*clock on the 
morning of August 16, 1925; that she returned 
about 3 o’clock in the afternoon with the witness, 
Wysoczynska, and took with her Coombs’ letter of 
June 8, 1925 (Plaintiff’s Exhibit 4), and witness 
went out on the fire escape and ‘‘made a copy of the 
letter”; that she had the witness, Wysoczynska, 
with her so that she could compare Coombs’ letter 
(Plaintiff’s Exhibit 4) with the letter found in his 
dresser or chiffonier (R. 24, 27,28). Plaintiff was 
then shown a typewritten paper “which she identi¬ 
fied as her recollection of the contents of the letter 
found in Coombs’ apartment” (R. 28). This copy 
was received over objection and under exception 
(R. 28). (See R. p. 28, 30 as to the action of the 
Court, notwithstanding the possible remoteness, 
and the Court’s unsolicited comment in re the “con¬ 
tinuation” of the letter; also p. 24, where the Court 
“granted permission to the plaintiff to write out 
her recollection of the remainder of the letter”; 
also pp. 28 and 88 for defendants’ motion to strike 
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same refused by the Court.) The witness, Wysoc- 
zynska, was unable to remember having seen 
plaintiff^s Exhibit U although she remembered 
plaintiff^s partial copy of the letter claimed to have 
been found (R. 49). Counsel for plaintiff stated 
that there was no proof that the original letter was 
ever sent to anyone. (R. p. 23.) 

It is beyond our understanding how any serious 
contention can be made that the letters aforesaid 
were properly received in evidence upon any issue 
in this case. 

In the case of Yates vs, YateSy 211 N. Y, 163, 
reversing 147 App. Div. 915, the action was one 
for divorce by a husband. The answer of the wife 
denied allegations of infidelity and made recrimi¬ 
natory charges of adultery on the part of the hus¬ 
band, which he in turn denied. At the trial there 
were offered, and the court excluded, letters and 
photographs of a salacious character found in the 
possession of the plaintiff husband and which the 
defendant offered for the purpose of presenting to 
the jury the question of whether or not a man of 
such a depraved character as it was claimed the 
letters and photographs demonstrated the husband 
to be would be likely to be guilty of the offense of 
adultery. In sustaining the action of the lower 
court the Supreme Court said: 

‘We think the evidence was remote and im¬ 
proper and that the trial court did not err in 
the exclusion of the same.’’ 
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The case of Jones vs. Jones, 12^ III., App. 201 
holds that letters addressed to the person charged 
with adultery, which are more or less incriminat¬ 
ing in character, are not competent evidence as 
tending to show adultery unless they appear as 
part of a series or it is shown that they were as¬ 
sented to or acted upon. 

Razor vs. Razor, 1^9 111. 621: Appellant, Fred¬ 
erick Razor, aged 65, was sued for divorce by his 
wife, aged 28, or, rather for separate maintenance. 
He answered and filed a cross-bill alleging adul¬ 
tery by the wife since the marriage. On verdict 
of the jury, the court approved the findings and 
rendered a decree dismissing the husband^s cross¬ 
bill. The trial court excluded from the considera¬ 
tion of the jury a certain letter said to have been 
found by appellant in his wife^s trunk and con¬ 
taining a proposition by the writer to meet her in 
St. Louis for improper and adulterous purposes. 
The letter was addressed ^^Gertie,^^ the familiar 
name of the wife, on the inside, and the envelope 
was addressed to ^‘Mrs. Vosburg, Box 99 A con¬ 
siderable package of letters was thus found, some 
entirely innocent and others more or less incrimi¬ 
nating. It was insisted that the one offered was 
one of a series and in answer to one written by the 
wife, and, having been found in her possession, 
that it was competent evidence. The Court, after 
pointing out that there was no evidence in the rec¬ 
ord to show the letter to have been one of a series, 
or that it was in answer to one written by com¬ 
plainant, other than that contained in the- letter 
itself, said: 
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'This letter, if addressed to the wife and 
found in her possession, would not be evidence 
against her unless the contents had been 
adopted, or sanctioned by some reply or state¬ 
ment, or act done on her part, shown by proof 
aliunde the letter itself. While the possession 
of letters of this character are wholly inconsis¬ 
tent with the duties and obligations of a wife, 
it cannot be said that her silence, and reten¬ 
tion of the letters, necessarily implies assent 
to their contents. Where verbal communica¬ 
tions are made, silence may authorize an in¬ 
ference of assent; but the same rule does not 
ordinarily apply to letters received, but never 
answered or in any way acted upon. (2 
Wharton on Evidence Sec. 1154; Common¬ 
wealth vs, Eastman, 1 Cush. 215; Smith vs. 
Shoemaker 17 Wall. 630.) The recital in the 
letter that it was in answer to one received by 
the writer cannot be admitted for the purpose 
of establishing that fact. We should, in that 
case, have the anomaly of a letter, inadmis¬ 
sible in evidence, proving that it was written 
in reply to one from the complainant and the 
fact thus proved, render the letter admissible. 
Nor is there any pretence in the record that 
the letter was ever acted upon, or an attempt 
made to meet the writer. True, defendant of¬ 
fered to prove that, at the time of the meeting 
of the ^Veiled Prophets^ in St. Louis, com¬ 
plainant was anxious to go there, which was 
excluded and properly so. Whether the meet- 
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ing of the 'Veiled Prophets’ was within the 
year or some other—whether before or after 
the receipt of the letter—was not offered to be 
shown. Nor were any circumstances shown 
tending to connect the receipt of this letter 
with the anxiety to visit St. Louis.” 

See also Kappner vs, Kappner, 85 Pa, Co, 199, 
The case of Pond vs. Pond, 182 Mass, 219, holds 
that actions and statements done and made by an 
alleged paramour, not in the presence or hearing 
of the defendant, was properly excluded. In that 
case one Goddard was the corespondent and it was 
insisted that statements made by him to the clerk 
of the hotel when applying for rooms for himself 
and the defendant’s wife, and out of the hearing 
of the defendant’s wife, were admissible to show 
his adulterous disposition. The Court said: 

"To allow one to be affected by proof of the 
adulterous disposition of another, might ex¬ 
pose an. innocent party to evidence which 
would be most dangerous in a trial, while it is 
conceded that, as affecting such party, it 
would be entirely immaterial unless participa¬ 
tion in it were proved. We are referred to no 
case in which such evidence has been received 
as a detached and independent fact, and we 
are not disposed to lead the way in the direc¬ 
tion of this admission. 

"Declarations or confessions of one party 
are inadmissible to affect the other, when not 
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made in his presence nor communicated to him 
(citing cases). For the same reasons, evu 
dence of an adulterous disposition of one party 
should be excluded, unless it be directly con¬ 
nected with the conduct of the party sought to 
be charged with the offence,*^ 

In the case of Snead vs. Commonwealth, 121 S, 
E, (Va,) 82, SJf A, L, R, 550, prosecution for seduc¬ 
tion under promise of marriage, the prosecution 
offered and the court received a letter which the 
prosecuting witness testified she had written to the 
accused between the time of the seduction and the 
birth of the child, in which she called upon him to 
say what he intended to do, and referring to a 
rumor that he intended to marry another, and in¬ 
formed him if he did it would go hard with him. 
The prosecuting witness' father testified that he 
had seen this letter fall out of accused's pocket af¬ 
ter the prosecuting witness had written and mailed 
it to him. The letter was addressed to the accused 
but he never answered it, nor was it shown that he 
invited the letter or in any way acted upon it. In 
reversing the action of the lower court the Su¬ 
preme Court of Appeals quoted with approval Sec¬ 
tion 682 (10th Edition) Wharton^s Criminal Evi¬ 
dence, as follows: 

**The fact that an unanswered letter or 
other paper is found in the custody of a party, 
but not acknowledged by him, is not ground 
for the admission of the paper against him. 
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Were it admittedy an innocent man mighty by 
the artifices of otherSy be charged with a prima 
facie case of guilt which he might find it dif¬ 
ficult to repel It is otherwise, however, when 
the party addressed in any way invited the 
sending to him of the letter, or when there is 
any ground to infer he acted on the letter. 
Where such tacit recognition is claimed, the 
whole conversation or correspondence which 
constitutes the recognition must be given.’’ 

POINT II 

The Court erred (1) in requiring defendant 
Coombs to take the stand before any other wit¬ 
ness for the defendants, or to remain out of the 
court room during the subsequent trial of the 
case, if he intended to testify; and (2) in re¬ 
quiring the defendant Esther A. Rogers, to 
elect at the close of plaintiff’s case whether 
she would take the stand at all in her own de¬ 
fense, and if she elected to testify, then requir¬ 
ing her to take the stand in advance of the re¬ 
ceipt by the court of any other testimony on 
behalf of the defendants (Assignments of 
Error 1, 2, 3, and 4, R. 10, 13, 84, 88, 89). 

The aforesaid pages of the record, covered by 
said assignments of error, demonstrate clearly that 
the court arbitrarily excluded the defendant 
Coombs from the court room on the ground that he 
did not elect to testify first, the court announcing 


38 


‘‘That is my rule'’ (R. 84); and it will be further 
made to appear from R. pp. 88 and 89 that the de¬ 
fendant, Esther A. Rogers, was required to elect 
whether she would take the stand at all, and if she 
did so elect, to testify in advance of any witnesses 
in her behalf. It will be observed from the mem¬ 
orandum of the court in connection with its over¬ 
ruling of defendants motion for a rehearing that 
this action was taken on the theory that the court 
was controlling the “order of proofthat the court 
was convinced that she “purposely remained 
away from the court to prevent her identification" 
by certain witnesses for the plaintiff; and that the 
action of the defendants in failing to testify was 
strongly corroborative of the court's opinion that 
they were guilty of the acts charged (R. 10 and 
11). Miss Rogers' identity is not denied, nor is 
it denied that she occupied apartment 108. 

There appears nowhere in this record a denial 
on the part of Esther A. Rogers that she is the 
person named in the bill of complaint. Her ident¬ 
ity was admitted by her answer (R. 8) and certain 
specimens of her handwriting were admitted by 
her counsel, through whom she appeared in court 
(R. 53). 

We respectfully submit that the action of the 
court complained of was unauthorized, unwar¬ 
ranted, and oppressive, as well as plainly violative 
of the rights of the defendants. We assert that 
the court is without power to exclude a party to 
an action from the court room during the trial of 
his case, and doing so in this instance was highly 
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prejudicial. We also insist that the action of the 
court in this regard amounts merely to holding that 
the defendants were precluded from making their 
defense out of the mouths of disinterested wit¬ 
nesses and that they must have taken the stand in 
order to prevail. 

In Georgia Railroad and Banking Co, vs, Tice, 
52 S, E, 916, decided 1905, the following appears: 

‘‘At the request of counsel of each party, all 
witnesses in the case were sequestered, and 
Mrs. Tice was called to the stand to testify. 
Counsel for defendant asked that her husband 
be sequestered during the examination of Mrs. 
Tice. The court refused the request and this 
ruling is assigned as error. Tice was a party 
to the cause on trial. He had a right to remain 
in court during the entire trial. The rule in 
reference to the sequestration of witnesses 
does not apply where the witness is a party, 
although there may be several parties on one 
side of the case.’’ 

The case of McIntosh vs, McIntosh, 79 Mich, 
198 is precisely in point. Action of assumpsit for 
the recovery of money on a note, and for services. 
After counsel for plaintiff announced plaintiff’s 
case closed, plaintiff requested the court to exclude 
the defendant’s witnesses. This request was 
predicated upon the claim of defendant’s counsel 
that he would prove a partnership between plain¬ 
tiff and defendant, and that the amount sued for 
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arose out of the partnership affairs. It was pro¬ 
posed by the defendant to make this proof by the 
defendant and his son. The court said: 

‘T will exclude the one witness while the 
other is testifying.^^ 

Counsel for defendant asked: 

“Who will you exclude?^^ 

The Court: If you call the father, I will ex¬ 
clude the son. 

Counsel: I will call the son first. 

Court: Exclude the father. 

To this ruling counsel for defendant excepted, 
on the ground that the court could not exclude a 
party to the suit, and asked if the court would ex¬ 
clude a party. The court answered: 

“I think I have said enough. I thought at 
first I would be half decent, but as you wonT 
I donT think I will be.’’ 

The son was called and the defendant and other 
witnesses were excluded while the son gave his 
testimony in chief. After the noon recess, the 
court directed that the defendant’s witnesses 
might be admitted. On appeal, plaintiff’s counsel 
claimed that, if the court erred in excluding the 
defendant in the first instance, the error was cured 
by the after-admission of the witnesses into the 
court. The appellate court said: 
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“We think the court was not only in error 
in excluding the party to the suit, where his 
presence might have been of importance in 
aiding his counsel in the conduct of the case, 
but also in the remarks made while the ques¬ 
tion was being discussed. Its effect upon the 
jury might have been very prejudicial to the 
defendant’s case. It was an intimation from 
the court that defendant’s counsel was pur¬ 
suing an unfair course; and, coming at that 
stage of the proceeding, it cast a reflection 
upon the integrity of the witnesses themselves. 
It is a matter generally within the discretion 
of the court to exclude witnesses; but, when 
such discretion is exercised, it should not be in 
a manner prejudicial to either side of the con¬ 
troversy, and all witnesses should be excluded 
who are to be called to that point, whether they 
are witnesses of plaintiff or defendant. There 
is no ruley however, by which the court is 
authorized to exclude a party to the contro¬ 
versy.^^ 

The case of Schneider vs. Haas, li Oregon 17Jt> 
holds that even under a statute providing that dur¬ 
ing a trial the judge may exclude from the court 
room any witness of the adverse party not at the 
time under examination, the court may not exclude 
a party in such case. The ruling of the court is to 
the effect that the right to prosecute a suit in court 
carries with it, as a necessary incident, the further 
right to be present during the trial. 
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To the same effect is the case of Streeter vs. 
Streetery kh Vt. 27. 

In the case of Cottrell vs. Cottrelly 81 Ind. 86, 
John Dayton was guardian of one of the infant ap¬ 
pellants and as such was in attendance upon the 
court. A motion was made to separate the wit¬ 
nesses and the court excluded Dayton from the 
room because he was also a witness. On appeal the 
court said: 

^^This ruling was erroneous. In Larue vs. 
Russell, 26 Ind. 386, it was said of the exclu¬ 
sion of a party: T/iis proceeding is probably 
without precedent. The right of a party liti¬ 
gant to be present during the trial of his case 

* * * has been so long accorded by uni¬ 

versal custom and is so obviously necessary 
for the security of private rights that a refusal 
to entertain the case at all would scarcely be a 
greater error than the denial of this privilege.^ 

* * * The fact that a party acts in a rep¬ 

resentative capacity does not make any dif¬ 
ference. The guardian is bound to maintain 
the interests of his ward as earnestly and care¬ 
fully as if they were his own, and his presence 
in court is as important as if the case was 
against him individually.’’ 

In the case of Insurance Co. vs. Brunswick Gro¬ 
cery Co., 113 Ga. 786, on a trial of issues made by 
the traverse to the return of a garnishee, the gar¬ 
nishee was excluded from the court room except 
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while she was testifying. This was assigned as 
error and on appeal the court held the action of the 
lower court was improper, as she was a party to 
the proceedings and that it was her right to be 
present. 

The following cases hold that the rule of exclu¬ 
sion does not apply to a party to an action: 

12Jf Ga, i59y U Annotated Cases 200, 

126 Tenn, 4.0, Annotated Cases 1913d, 1262, 

In the case of Holder vs, U, S,, 150 U, S, 91, 37 
L. Ed, 1010, the uncle of one alleged to have been 
murdered by the defendant remained in the court 
room in violation of the court's order for the ex¬ 
clusion of witnesses, but was allowed to testify 
without objection. He was recalled in rebuttal 
and objection was made on the ground that he had 
violated the order of exclusion, but he was per¬ 
mitted, over objection, to testify to the turning 
over to him by the United States Marshal of cer¬ 
tain articles of personal property belonging to the 
deceased. The court held that while his failure to 
obey the order was a contempt of court, and his 
testimony was open to comment to the jury by rea¬ 
son of such contempt, the witness was not thereby 
disqualified and that ‘‘the weight of authority is 
that he cannot be excluded on that ground merely," 
although the right to exclude under particular cir¬ 
cumstances may be supported as within the sound 
discretion of the court. 

We respectfully submit that the foregoing au- 
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thorities not only warrant, but demand the conclu¬ 
sion that the court was without power to exclude 
the parties defendant; that they had a right to re¬ 
main in the court room and hear the testimony of 
their witnesses; that having heard their case, they 
then had a right to elect whether in their opinion, 
or the opinion of their counsel, they had sufficient¬ 
ly sustained the burdens cast upon them or wheth¬ 
er, in the posture then confronting them, they felt 
the call or urge for testimony from themselves; 
and, having so remained and so decided the court 
could do naught but hear their testimony and give 
to it such weight as the same was entitled to 
receive. 

In the case of District of Columbia vs. Flaggy 
Jf2 App. D. C. 73 the trial court refused to permit 
a witness to testify for the District after having 
sat with counsel at the trial table through the 
greater part of the trial, as a representative of the 
District. In reversing for this error, this Court 
said: 


u* ♦ ♦ stated at bar and not 

controverted that he was at the counsel table 
during the trial as the representative of the 
District. It is always improper to exclude a 
litigant and we think the same rule should ap¬ 
ply to the representative of a corporation.^^ 

In 38 Cyc. at page 1371, under the heading 
^^TriaV^ it is stated that a party to an action, or the 
attorney, who is a witness in a case cannot be put 
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under the rule of exclusion; and that this 
statement is true although the parties may be 
numerous. 

The case of McDaniel vs. Parish^ U App, D, C, 
213 is exactly in point. In that case, a judgment 
creditors’ bill was filed against Parish and one Mc¬ 
Gowan to set aside a conveyance of property made 
by McGowan to Parish’s daughter. McGowan 
was Parish’s attorney and it was claimed by the 
creditors that the property was in fact the prop¬ 
erty of Parish; that it had been paid for with his 
money; and that the transfer to the daughter was 
in fraud of creditors. The bill waived answer un¬ 
der oath, but defendants filed their answers under 
oath, denying the fraud; and then plaintiff 
amended their bill and made Parish’s daughter a 
party. Answer under oath to the amended bill 
was not waived, and all answered it under oath. 
McGowan and the daughter testified, but Parish 
did not. The court held that the proof amounted 
to no more than a suspicion of fraud, and that 
plaintiffs could not recover. In discussing the 
argument made in support of the claimed pre¬ 
sumption of fraud from the failure of Parish to 
become a witness, this Court, speaking through 
Chief Justice Alvey said: 

‘‘Another circumstance has been strongly 
emphasized as furnishing ground for the pre¬ 
sumption of fraud, and that is the failure of 
Joseph W. Parish to become a witness for his 
daughter. That such fact, under the circum- 
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stances of this case, furnishes ground for sus¬ 
picion and adverse comment, is unquestion¬ 
ably true. What motive may have influenced 
the father thus to stand aloof and decline to 
add his testimony in support of his daughter’s 
claim, it is difficult to conjecture. He had 
placed on file his answer to the original bill, 
under oath, wherein he denied all fraud and 
collusion charged, but that, under the rule of 
court, was not evidenced for the defendants. 
Whether it was that he shrank from a prob¬ 
ing into and a disclosure of his private affairs, 
or whether he was apprehensive that he would 
not be able to stand the ordeal of a rigid and 
searching cross-examination, are questions 
that are difficult to answer. We have, how¬ 
ever, the testimony of the daughter and that 
of McGowan that cannot, without risk of do¬ 
ing injustice, be discarded; and that being so, 
it would seem to be both inconsistent and un¬ 
just to impeach and annul the title of the 
daughter upon a presumption founded upon 
the unexplained conduct of the father. His 
failure to testify cannot he allowed the effect 
of impeaching and discrediting the testimony 
of other witnesses,'*^ 

The answers of the defendants in this case are 
under oath, and deny the misconduct charged. 
Plaintiff’s detective witnesses, by their own testi¬ 
mony, by physical facts, and by the testimony of 
witnesses for the defendants, have been proven un- 
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worthy of belief—and this without regard for the 
fact that the detectives had a contingent fee agree¬ 
ment. The defendants' witnesses accounted for 
the whereabouts of the defendant Coombs during 
the entire time the detectives claim he was engaged 
in misconduct. 

The effect of the court's action is, that no matter 
what the charge was against defendants, and with¬ 
out regard to their sworn answers, their defense 
is of no avail unless made out of their own mouths 
on the stand; that they are, by some unheard-of 
rule, precluded from carrying the burden of their 
case by the testimony of witnesses other than them¬ 
selves; and that, not having seen fit to take the 
stand in their own behalf, all testimony offered by 
and for them must be discarded, and the evidence 
of plaintiff and her detectives accepted as true 
without reference to the various and sundry mat¬ 
ters of fact which cast grave doubts and shadows 
upon plaintiff's case. In short, this record shows 
beyond all doubt that the trial court brushed aside 
everything favorable to defendants, whether it ap¬ 
peared in plaintiff's case or in that made for de¬ 
fendants, and credence was given by the court only 
to matters favorable to the plaintiff, the only rea¬ 
son for this being the defendants failure to testify. 

POINT 111 

The testimony of the handwriting experts 
was insufficient to prove the authorship of the 
letters mentioned in Paragraph 1 hereof. 
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The plaintiff^s expert, Farrar, expressed the 
opinion that plaintiff’s Exhibit 3 was in the hand¬ 
writing of the defendant, Esther A. Rogers, and 
by his work sheets attempted to demonstrate simi¬ 
larities justifying that conclusion. He refused, 
however, to make comparisons of a letter of the 
plaintiff, either with his work sheets or with plain¬ 
tiff’s Exhibit 3, notwithstanding he testified very 
plainly that he was entirely familiar with and had 
made a careful study of plaintiff’s handwriting. 
He declined to be cross-examined in respect of such 
comparisons without an opportunity to study 
plaintiff’s handwriting with which he was al¬ 
ready familiar; and in this refusal he had the 
assistance of the trial court (R. 80, 81). Plain¬ 
tiff’s handwriting expert further testified that 
this was not an easy case (R. 79), that he had 
spent 15 or 20 hours studying the specimens of 
handwriting, including plaintiff’s Exhibit 3, the 
handwriting of the defendant, Coombs, the writ¬ 
ings of Miss Rogers, as well as the writing of 
the plaintiff, Mrs. Coombs. Notwithstanding this 
admission by the expert, the plaintiff’s lay witness, 
Mrs. Douglass A. Seeley, very readily and with a 
show of prejudice testified that plaintiff’s Exhibit 
3 was in the handwriting of Miss Rogers. 

On the other hand, defendants’ handwriting ex¬ 
pert (the witness. Green), after a careful study of 
the same specimens examined by plaintiff’s expert, 
testified frankly that he was not able to tell from 
his examination and observation the authorship of 
the disputed letter, plaintiff’s Exhibit 3, but he had 


49 


come to the conclusion that it was not in the hand¬ 
writing of Mr. or Mrs. Coombs or Miss Rogers; 
that although he does not believe that Mrs. Coombs 
wrote the letter he found 35 striking similarities 
between her writing and the disputed writing (R. 
96, 97), but did not find enough peculiarities to 
justify an opinion that she wrote it; that he found 
about 35 similarities between the disputed letter 
and Mrs. Coombs’ letter and about the same num¬ 
ber in Mr. Coombs’ letter and the disputed letter, 
but could find only a very few between Miss Rog¬ 
ers’ writing and the disputed letter; that Miss 
Rogers’ handwriting is entirely different and she 
is not capable of writing Exhibit 3, being the dis¬ 
puted writing; that he spent nearly two solid 
weeks in examining the writing, working 4 or 5 
hours a day on it. 


POINT IV 

The Record contains no testimony sufficient 
to warrant or support the decree of divorce 
entered herein by the court below (Assign¬ 
ments of Error 9, 10, and 11, R. 13). 

Notwithstanding the plaintiff and her friends 
watched the defendants persistently June 5 to 
December 15, 1925 (when the detectives were em¬ 
ployed), the only acts of familiarity testified to 
were: On the Marlboro ride, defendants are said 
to have been seen kissing, while driving along the 
road, on the Defense Highway Miss Rogers was 
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sitting close and lighting cigarettes and one of the 
detectives testified that he saw Coombs kiss Miss 
Rogers on the evening of February 22, 1926, when 
he left her apartment at 8 o^clock, but while other 
detectives saw him leave, they say nothing of the 
parting kiss. There is an entire absence of proof 
that the defendants were ever together at a place 
or under circumstances where they could have com¬ 
mitted adultery unseen. They were always in a 
position where their every action was open to ob¬ 
servation if the plaintiff's witnesses are to be be¬ 
lieved. We respectfully submit, the case fails to 
rise above a mere suspicion, and, therefore, falls 
squarely within the authorities hereinafter 
mentioned. 

Furthermore, the testimony of plaintiff's con¬ 
tingent-fee detectives is in hopeless conflict in re¬ 
spect of perfectly apparent matters; it is entirely 
wanting in corroboration, either by facts and cir¬ 
cumstances, and it is expressly contradicted both 
by the physical facts and by unimpeached testi¬ 
mony adduced by defendants. 

The detectives are as one in saying that the in¬ 
terior of Miss Rogers' apartment was visible to 
them from the outside during the night of Febru¬ 
ary 22,1926; that the shades were not drawn; that 
the windows were up; that the lights were on be¬ 
tween 7 and 8 P. M. and between 11 and 11:45 
P. M., when Coombs was there, as they claim. 
Not one of them said Coombs was seen there 
through any one of the three windows, although 
one or more of them were outside for the pur- 
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poses of making observations. They all agree 
that the lights in apartment 108 were switched on 
when Miss Rogers answered their knock to receive 
the supposed telegram; and yet not one of them 
says they saw Coombs in the apartment. If 
Coombs returned at 11 o^clock, as they claimed, 
and was there between 11 and 11:45, why did not 
some of the detectives see him through the open 
and unshaded windows, before the corridor door 
was closed, and why did not they or some of them 
testify that he was in the room when the lights 
went out at 11:45 P. M.? We will demonstrate 
by exhibits used in the court below, and by the 
testimony offered for defendants, that the conting¬ 
ent-fee detectives are plainly and unequivocally 
contradicted by physical facts in respect of mat¬ 
ters testified to by them; and, also that the testi¬ 
mony of Hollingshead stands unimpeached and un¬ 
shaken. As examples, among others, one of the 
detectives said he could stand on the fire escape in 
the rear of the building and see the interior of Miss 
Rogers^ apartment, whereas, in truth and in fact, 
the fire escape is not on the outside, but built into 
the apartment building itself directly to the east 
of the public corridor running between apartments 
108 and 109; and that one cannot stand on the fire 
escape steps and see anything in apartment 108. 
Another detective said he could tell when the lights 
of apartment 108 were on, by the crack under the 
bottom of the door and the top (R. 60). These 
matters are disputed by Hollingshead (R. 92, 90). 

It is admitted by all the detectives that the inter- 
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ior of apartment 108 was plainly visible from the 
rear and side windows; yet, not one of the detec¬ 
tives testified that Coombs was seen in that apart¬ 
ment at any time during the evening of February 
22 and the morning of the 23rd, by looking through 
the windows, which were partly opened and not 
covered by drawn shades. 

Is the admitted habit of Miss Rogers in keeping 
her entrance door propped open with a book, her 
windows open, and the shades thereof undrawn 
consistent with the idea of guilt? 

In discussing the weight to be given to testimony 
of detectives, this court in the case of Allen v, Al¬ 
len, 52 App. D. C. 225, 231, said: 

“Men who engage in the business of spying 
on women for hire, in order to catch them in 
compromising situations, are deservedly re¬ 
garded with distrust, and their testimony, like 
that of all questionable witnesses, should not 
only be most carefully scrutinized, but re¬ 
ceived with great caution and reserve. Never¬ 
theless, if such testimony be consistent with 
itself, and the known facts, and is corrobor¬ 
ated or stands uncontradicted by other wit¬ 
nesses entitled to credit, it should not be arbi¬ 
trarily rejectedJ^ 

Plaintiff, by producing her contingent-fee detec¬ 
tives, vouched for them; but when the light is 
thrown upon their testimony, we find that it is 
not “consistent with itself and the known facts f 
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and that it not only is wanting in corroboration, 
but is flatly contradicted by other witnesses worthy 
of belief and by physical facts and circumstances. 
In view of the fifty per centum fee agreement be¬ 
tween plaintiff and the detectives, can it be said 
that they are worthy of belief, even to the same 
extent as private detectives are usually to be be¬ 
lieved? We respectfully submit that, all things 
considered, the testimony of the detectives should 
be rejected and entirely discarded. If any one of 
them spoke the truth in respect to a single matter, 
his act was due to a mere slip of the tongue rather 
than to an honest purpose and design to speak the 
truth. 

In the case of McKittrick v. McKittricky 49 App. 
D. C., 109, the defendant wife had, unbeknown to 
her husband, taken a boarder whom the husband 
did not like; the husband claimed to have learned of 
intimacies between the defendant and the boarder, 
and claimed that his wife confessed to him having 
committed adultery with the boarder. There was 
testimony also tending to show that the boarder and 
the wife had frequently gone upstairs alone, and 
on one occasion the boarder hid himself in a closet 
when the husband was heard returning to his 
home. There were no acts of familiarity testified 
to; no disposition to commit adultery proved. This 
court held that there was not wanting a motive on 
the part of plaintiff's witness to stretch his testi¬ 
mony, and, on the ground that the proof showed no 
more than a mere suspicion that adultery had been 
committed, reversed and remanded the case. Sure- 
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ly, one needs to make no extended search in this 
record to find a reason and motive for the detec¬ 
tives' testimony! 

In the case of Topham v, Topham, 50 App. D. C., 
229, the husband came home at about 11 o'clock at 
night and found the shades of his apartment 
drawn; that the doors leading to the public corri¬ 
dor were closed (but did not testify they were 
locked); that he entered the bed-room from the 
hall and was surprised to see a light burning in the 
front room, and still more surprised to see his wife 
sitting on the lap of a man in a soldier's uniform; 
with one arm around him and kissing his ear; that, 
among other things, his wife claimed the soldier 
was one Harry Hurley, a cousin, and later the wife 
admitted this to be untrue and said the man's name 
was Harry Whalen. Other persons in the same 
house testified the wife had attended dances with 
Whalen, but testified to no circumstances from 
which the inference of adultery could be drawn; 
and one witness who had seen them at dances said 
on cross-examination she had never seen them go 
and come together. 

The court followed the early case of Glennan vs, 
Glennan, 3 App. D. C., 333, and held the evidence 
amounted to no more than strong suspicion, or cir¬ 
cumstances of suspicion, and affirmed the decree of 
the lower court dismissing the bill. 

In the Glennan case there was testimony tending 
to show that before the institution of the suit the 
wife had signed a written agreement that she 
would not thereafter be indiscreet with young 


55 


men; that while living in a boarding house in 
Washington her family physician, Dr. Magruder, 
spent the greater part of at least one night in her 
room; that she accompanied him on his profession¬ 
al calls; that she later moved to the National Hotel 
where his visits became more frequent, both when 
she was sick and when she was well; that on one 
occasion she and Magruder went to Baltimore, 
leaving Saturday evening and returning the fol¬ 
lowing day about 4 o'clock; that they finally ob¬ 
tained living quarters at the same hotel; and that 
Dr. Magruder was ultimately transferred from 
Washington because of his intimacy with her. 

In the case of Michalowicz vs, Michalowicz, 25 
App. D. C., 484, defendant husband confessed 
adultery and the contracting of a venereal disease 
from a colored woman in Rosslyn, Virginia; and a 
witness who went to Rosslyn with him testified 
that they were at the woman's house together and 
defendant remained after witness left; that after¬ 
wards defendant informed witness that he had 
contracted the disease from the woman; and that 
the defendant was treated at the hospital for the 
disease. This court held that the testimony did not 
sufficiently corroborate the defendant's confession 
to warrant a divorce. 

In the case of Blake vs, Blake, 70 Ill. 618, one 
Gleason, a hired detective, was employed in Octo¬ 
ber, 1869, and from,that time until May, 1870, he 
followed and watched the defendant wife and the 
corespondent each time she went to Chicago and 
swore that on 12 or 14 visits she made to Chicago 
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she was in company with Thompson on the street 
and in the office of Thompson and Osborn; that 
he met them at the depot, followed them on their 
walks on the street, to the office of I’hompson 
where the wife would sometimes remain a short 
time and on other occasions an hour or longer. 

His testimony was uncorroborated in many ma¬ 
terial aspects and up to the time of trial he had re¬ 
ceived $350, and his account was then unsettled. 
The record did not show how much more he was to 
receive or whether the amount depended upon the 
effect his evidence should produce on the jury. The 
court said that his testimony ‘‘considered in con¬ 
nection with the fact that he was in the employ of 
complainant, is calculated to cast suspicion upon 
his evidence'^ and quoted from Browning on the 
Laws of Marriage and Divorce as follows: 

“The employment of a private detective, for 
the purpose of getting up evidence, though in 
some few cases they may offer useful assis¬ 
tance, is, as a rule, very objectionable. They 
are most dangerous agents, and the court looks 
upon their evidence with much suspicion. 
When a man sets up as a hired discoverer of 
supposed delinquencies, when the amount of 
his pay depends upon the extent of his employ¬ 
ment, and the extent of his employment de¬ 
pends upon the discoveries he is able to make, 
then the man becomes a most dangerous in¬ 
strument.** 
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Pullen vs, PulleUy 20 Atl, 215 (N. J,)y an action 
for divorce on the ground of adultery. A witness 
testified that she saw defendant in the kitchen with 
only one garment on embracing his housekeeper 
(after he separated from his wife), which state¬ 
ment was denied by both. A private detective em¬ 
ployed by the wife testified that while looking 
through the blinds of a bedroom on several nights 
he saw defendant and the housekeeper undress and 
go to bed together. Other witnesses testified that 
on each of those nights defendant was away about 
20 miles from his home. The court held that the bill 
should be dismissed. The court pointed out that 
the record contained the testimony of witnesses 
who could not possibly be mistaken as to Pullen^s 
identity, and who relied on incidents fixing his 
whereabouts and time so positively, that if they 
were in error they not only committed wilful per¬ 
jury but were subject to most certain exposure and 
punishment, and held that there was nothing to 
justify the rejection of the testimony of those wit¬ 
nesses and accepting the statement of Lacey, the 
detective, as more worthy of belief. 

In the case of Fontana vs, Fontana, 182 App, 
Division, 717, a practicing attorney of New York, 
as a member of the partnership which was of rec¬ 
ord for the plaintiff, followed the defendant and 
his companions to Rome for the purpose of spying 
upon them, going so far as to bore two small holes 
through a connecting door in the room occupied by 
the defendant and testifying as to what he claimed 
to have seen through the holes. The court said: 
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“Judge Earl said in Moller vs. Holier (115 
N. Y. 466), in speaking of the uncorroborated 
testimony of a hired detective: The courts 
have come to regard the uncorroborated evi¬ 
dence of such witnesses as insufficient to break 
the bonds of matrimony.^ The reason for re¬ 
quiring minute scrutiny and corroboration of 
such testimony is succinctly put in Blake vs. 
Blake (70 Ill. 618), 'When a man sets up as a 
hired discoverer of supposed delinquencies, 
and when the amount of his pay depends upon 
the extent of his employment, and the extent 
of his employment depends upon the discov¬ 
eries he is able to make, then the man becomes 
a most dangerous instrument.’ ” 

CONCLUSION 

It is respectfully submitted that on the whole 
record the court below erred in granting the 
prayers of plaintiff’s bill, and that the decree here 
appealed from should be reversed and the case re¬ 
manded with instructions to dismiss the bill. 

Respectfully submitted, 

Walter M. Bastian, 
Attorney for Defendant 
William Leslie Coombs, 

Harry S. Barger, 

Attorney for Defendant 
Esther A, Rogers. 
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William Leslie Coombs, and Esther Rogers, 

Appellants, 


vs. 

Edna P. Coombs, Appellee. 


BRIEF FOR APPELLEE. 


Following the plan of counsel for appellants, we 
shall refer in this brief in the same manner to the 
parties to this action in the Court below, referring to 
the appellants as the defendants and the appellee as 
plaintiff. 

STATEMENT OF FACTS. 

Since counsel for the defendants has seen fit in the 
statement of facts contained in their brief to state 
their own conclusions and interpretations of the evi¬ 
dence below, as well as stating an argument rather 
than a history of the facts, we shall, with deference 
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to them, attempt a brief statement of the facts taken 
from the record. 

The evidence showed that the plaintitf and defen¬ 
dant Coombs were married January 2, 1915, and lived 
together until June 5, 1925, their last place of resi¬ 
dence being at Clifton Terrace, in the District of 
Columbia; that the defendant ('oombs was a student 
at National University Law School, (H. P. 18); that 
on Decoration Day, 1925, an argument arose between 
the plaintift* and defendant at the grave of their 
dead son, after which the defendant left the plaintitf 
and went to the Munsey Building; that the plaintitf 
went to her home at Clifton Terrace (K. P. 19, 31), 
and while lying on her bed decided to search defen¬ 
dant’s trousers, which were hanging on the door; that 
she did this and found therein a wallet, in which she 
found a letter identitied as plaintitf’s exhibit No. 3; 
this letter was undated and unsigned; that plaintitf 
continued to live with the defendant after tinding this 
letter and occupied the same bed with him (K. P. 19, 
29) until June 5, 1925, when she left the defendant. 
She denied having co-habited with the defendant from 
the date of finding the letter until the date she left 
him, or for three months prior thereto. That she 
then went to live with her mother, the widow of the 
late Rev. Dr. John W. Frizzell, former Congregational 
Minister, in the District of Columbia. The plaintiff 
did not leave the defendant immediately, according 
to the evidence, because of the fact that she was un¬ 
able to get in touch with her attorney, Mr. Lambert, 
and for the further reason that she did not want to 


interfere with the defendant’s law examinations (R. 
P. 19, 36, 37). After the separation the plaintitf and 
some friend of hers learned that the defendant Coombs 
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was keeping company with another woman, whose 
name they were at first unable to ascertain; that they 
hired an automobile to follow him while he was driv¬ 


ing this said woman about the streets of the District 
of Columbia, and on one occasion out to Marlboro, 
and on another occasion over the Defense Highway 
(K. P. 32, 39, 45, 70, 71). The evidence showed that 
Coombs kissed and embraced ]Miss Kogers on one of 
these trips and on the Defense Highway trip she was 
sitting close to him lighting his cigarettes. 

At this time the evidence showed that the plaintiff 
and her witnesses, Mrs. Eunice Ham, assisted by her 
son and daughter, learned the identity of the woman 
by telephoning the National University Law School, 
where they found out her name was Esther Kogers, 
and that she was employed by the said school; they 
also learned that Coombs was in the habit of bringing 
Miss Kogers to the school and taking her away from 
there at night. The evidence further showed that 
they were attending the same classes in the said 
school. The evidence further showed that the witness 


Mrs. Seeley was succeeded by the defendant Kogers 
as Secretarv to the Dean of the School. It was fur- 
ther testified that while so employed, the defendant 
Coombs, on numerous occasions, called the defendant 
Kogers over the telephone, and that on the occasion 
of these calls, the defendant Kogers would always 
go into an adjoining office, where she would talk in 
an undertone to Coombs (K. P. 50). It was also tes¬ 
tified by the Witness Mrs. Seelev that at the time 
she was helping to familiarize the defendant Kogers 
with her new duties, she had ample opportunity to 
study and examine the defendant Koger’s handwriting 
(K. P. 51). 
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In December, 1925, the evidence showed that the 
defendant Kogers was living in an apartment in Lon¬ 
don Hall located at Thirteenth and M Streets, North¬ 
west, in the District of Columbia, her apartment being 
109 (K. P. 24). At this time the plaintiff engaged 
without any financial compensation a man named 
Smith, who was a typewriter repairman with office 
and sleeping quarters on F Street, to keep the Kogers 
apartment under observation for the i)urpose of gath¬ 
ering any evidence against the defendants Coombs aiid 
Kogers (P. P. 56, 57, 61); that Smith took up his 
residence in the said apartment house about the 18th 
day of December, 1925, and that his apartment was 
directly across the corridor from the Hogers apart¬ 
ment, and that he was able to keep the same under 
observation without any difficulty (R. P. 66). 

The evidence further showed that after the date 
plaintiff and defendant Coombs separated, she made 
a number of trips to the apartment formerly occupied 
by them while living together, during Coombs absence, 
and discovered that Coombs had decorated his apart¬ 
ment with a number of pictures of naked women, al¬ 
though they were not works of art (R. P. 23). It was 
further testified by Mrs. Ilam, as well as by the plain¬ 
tiff, that the defendant Coombs knew of the plaintiff’s 
finding the letter identified as exhibit No. 3, and that 
he admitted to both the plaintiff and Mrs. Ham that, 
“she had a letter in her possession which he had to 
admit was a very snappy letter,” (R. P. 21, 43). 
There was also introduced into evidence a letter iden¬ 
tified as plaintiff’s exhibit No. 4, written by defen¬ 
dant Coombs to the plaintiff, in which he admitted, 
among other things, he had been unfair to the plain¬ 
tiff and that he had caused her unhappiness and 
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trusted she would forgive him once again (R. P. 19). 
It was further testified tliat during* August, 1925, the 
plaintiff went to the former apartment, knowing the 
defendant Coombs would be out playing golf, for the 
purpose of getting her baby’s picture out of the 
dresser; that while looking for the said picture, she 
came across a letter written in the defendant Coomb’s 
handwriting, although undated, and that later in the 
day she took another witness back for the purpose of 
making a copy of this letter (R. P. 23); this letter 
was introduced in evidence as plaintiff’s exhibits No. 
5 and 6, against the husband only (R. P. 24). 

It was further testified that some time in Januarv 
she employed Mr. O’Dea and Mr. Bulwer, who were 
private detectives to get evidence against the defen¬ 
dant and the co-respondent, taking them to the afore¬ 
said apartment, where she introduced the said detec¬ 
tives to Air. Smith; the detectives and Smith used 
Smith’s apartment for the purpose of keeping Rogers’ 
apartment and the defendants under surveillance (R. 
P. 25); the evidence shows, by Smith and the two 
detectives, that from this date, that is, December 18, 
1925, until P^ebruary 22, 1926, Coombs came to the 
aforesaid apartment at regular intervals, staying 
varying lengths of time (R. P. 57, 58, 61, 62, 66, 67); 
that at times the door would be closed, while at other 
times the door would be slightly ajar with a book, 
something in the nature of a law book or dictionary, 
stuck in to keep the door ajar. That the witness 
Smith had been able to look into the apartment on 
many times and all the witnesses described it as being 
a one room apartment, with a Alurphy bed and table 
and rockers, and that off this room was a bath-room 
and kitchenette; Smith further testified that if the 
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clefeiidaiits were in tlie apartment that at times they 
would close the door tight at eleven-thirty and would 
not open it any more until the defendant Coombs had 
left; that he had seen Coombs leave there prior to 
the night of the raid anywhere around twelv’e o’clock 
at night, although he did see him leave one morning 
about two o’clock (H. P. GD). 

That on the night of February 22, 11)2G, the record 
shows Coombs came to the apartment of the defen¬ 
dant Rogers about seven o’clock and carried a pack¬ 
age; that he left there about eight o’clock; that he 
returned there in the neighborhood of eleven o’clock 
and went into the apartment, where he and the defen¬ 
dant Rogers sat on the davenport kissing and hugging; 
that the radio was ])laying at this time, and at eleven 
fortv-five while the I'nited States Armv Band was 
playing its final number, identified as “The Waters 
of Minnetonka”, the door of the apartment was closed 
tightly (R. P. G7); that the detectives and Smith were 
together in Smith’s apartment observing the Rogers 
apartment, when they decided to get the plaintitf to 
come to the apartment and go in; that a fake telegram 
was prepared and by means of the telephone. Miss 
Rogers came to the door about 1.10 A. M. (R. P. G7) 
and opened it about eighteen to twenty inches, attired 
ligee or other garment (R. P. 25, 59, G2, G8); that Miss 
ligee or other garment (R. P. 25, 59, G2, G7); that Miss 
Rogers was confronted by the plaintitf, who insisted 
that her husband was occupying the apartment and 
requested permission to enter the apartment, which 
was immediately refused; that they could see the bed 
had been occupied by two persons (R. P. 25, G4, G8) 
that after standing there about twenty minutes, dur¬ 
ing which time the defendant Rogers kept her toes 
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under the door so as to prevent it from being forced 
open, only by great pain to her, and during wbicb 
time the plaintitf, the two detectives and Smith saw 
a door being pulled closed from inside of the apart¬ 
ment, the parties were unable to gain admission. 
During all this time the apartment was kept under 
observation both inside and out, and as Smith went 
out to join Detective O’Dea, who was on the outside, 
the defendant Coom])s was seen to jump from the 
a})artment window to the iron railing adjoining the 
building, and to the ground below (K. P. 60), a dis¬ 
tance of a few feet, the evidence showing that the 
apartment was located on the first floor and it appear¬ 
ing from the record (P. 94) that one could stand in 
the alley adjoining the apartment building and look 
into the interior through the south windows and see 
practically all of the interior of the apartment (H. 
P. 95); that Coombs was identified running up the 
alley by O’Dea (K. P. 60), who “hollered to him,” 
while O’Dea and Smith were standing near the rail¬ 
ing, and by Smith, who testified (R. P. 70) that he 
was onlv ten or twelve feet from Coombs when he 

•r 

saw him. 

The handwriting expert and various lay witnesses 
(R. P. 54, 73), identified the writer of plaintiff’s ex¬ 
hibit No. 3 as the defendant Rogers. Whereu])on the 
plaintiff rested. 

The defense was an alibi, wherein various witnesses 
were offered to prove that defendant Coombs could 
not have been in defendant Rogers apartment that 
evening for the reason that he was at a fraternity 
meeting until twelve o’clock and went home from 
there; they also produced a witness, Burgess, as 
being in the apartment that night instead of de- 


fendant Coombs. The record shows conclusively 
and beyond any question that defendant Coombs did 
not take the stand at any time to deny the charges; 
that the co-defendant Esther Rogers ivas never at 
any time in the court room; that in order to try and 
assure her presence in court, the plaintiff went so far 
as to subpoena her (K. P. 105). At no time was she 
ever there as a witnes in her own l)ehalf or in behalf 
of her co-defendant, although she had filed a sworn 
answer and was represented by counsel. 

After a hearing upon the entire case, the court 
found, after listening to the witnesses, observing their 
conduct on the stand, that the plaintiff had sustained 
the allegations of her bill, and accordingly, awarded 
a divorce a vdnculo. From this decree the appeal was 
noted. 


ARGUMENT AND AUTHORITIES. 

POINT 1. 

Replying to the argument of defendants’ counsel on 
the questions treated under this point, it is respect¬ 
fully submitted that by the great weight of authori¬ 
ties the Court below did not err in admitting the 
letters referred to as plaintiff’s exhibit No. 3, and 
plaintiff’s exhibits Nos. 5 and 6. 

It is quite manifest from the record that these 
letters were introduced only for the purpose of show¬ 
ing the adulterous disposition of the parties—cer¬ 
tainly, for no other reason. 

When plaintiff’s counsel offered exhibits Nos. 5 and 
6 into the record, counsel for the co-respondent Rogers 
objected. The plaintiff’s counsel stated to the Court, 
that he was offering the said exhibits against the de- 


fendant husband, wherein the Court said the follow¬ 
ing (R. P. 24): 

“Here is a letter of a certain character that 
seems to show how the husband was or had com- 
mited adultery with some one. It is difficult to 
understand why he should write such a letter 
otherwise. 1 will admit it as against the hus¬ 
band.” 

Plaintiff’s exhibit No. 3 was not admitted until the 
same had been identified as ])eing in the handwriting 
of the co-respondent (R. P. 55). This was done after 
counsel for the defendant and co-respondent were 
given an opportunity to cross-examine the witness, 
Mrs. Seeley, as to her knowledge and familiarity with 
the co-respondent’s handwriting (R. P. 54). 

Again, the said exhibit No. 3 was identified by the 
witness Farrar as being absolutely in the handwrit¬ 
ing of the defendant Rogers; Mr. Farrar, who is 
employed by the Treasury Department of the United 
States as an expert on disputed handwriting, was 
permitted to testify after defendant’s counsel had ad¬ 
mitted him to be an expert (R. P. 72). His testimony 
left no doubt in the mind of the Court below that the 
plaintiff’s exhibit No. 3, was in the same handwriting 
as plaintiff’s exhibits 1, 2, 8, 9 and 10, part of which 
were admitted by defendant’s counsel to be in the 
handwriting of defendant Rogers, those exhibits being 
admitted as standards of comparison (R. P. 53). 
The witness Farrar went into a detailed explanation 
as to his reasons for stating that the defendant Rogers 
wrote the letter identified as plaintiff’s exhibit No. 
3. To contradict this, the defendants introduced a 
handwriting expert, Mr. Green, whose testimony in 
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substance was that he could not find enough in the 
exhibits before him to state who the writer of plain¬ 
tiff’s exhibit No. 3 was. 

We now respectfully call the Court’s attention to 
the fact that this testimony at no time was ever denied 
by the defendant Coombs or the defendant Rogers. 

We do not think it necessary to quote the decisions 
of this court to the effect that adultery is a crime 
committed under tlie greatest secrecy; that it is only 
necessary to prove adultery by proving, first, disposi¬ 
tion, and second, opportunity; the rule is further 
strengthened by numerous decisions of this Court, 
that the greater the disposition, the lesser the oppor¬ 
tunity. Therefore, in line with the great weight of 
authorities, with reference to the admissibility of 
plaintiff’s exhibits Nos. 3, 5 and 6, we quote from a 
long line of authorities to show that the said letters 
were admissible under grounds that anything tending 
to prove disposition is admissible with other evidence 
to the same effect in this case. 

In the case of Coleman v. Coleman, 73 So., 473 (Su¬ 
preme Court of Alabama, decided on December 7, 
1916), the Court dealing with this exact proposition 
had the following to say (p. 474): 

‘‘It is insisted by appellant that adultery on the 
part of the wife was not clearly shown by the com- 
])etent evidence admitted. Objection was made 
to the introduction in evidence of certain letters 
found in respondent’s possession shovdng her 
criminal relation with the writer thereof. The 
letters in question were properly identified, mak¬ 
ing them competent evidence, (Italics Ours).” 


In the case of Woodrick v. Woodrick, 141 N. Y., 457, 
which was a bill for limited divorce, brought by the 
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wife on the grounds of cruelty, and a cross-bill by 
the husband charging the wife with adultery, it ap¬ 
pears from the statement of the case, that the defen¬ 
dant offered and was permitted to introduce in evi¬ 
dence certain salacious verses alleged to have been 
in the plaintiff’s handwriting, and to have been found 
in her writing desk. This was assigned as error on 
appeal. The Court in passing on the admissibility 
of the same, used the following language (P. 461): 

“The next exception refers to the admission in 
evidence of defendant’s exhibit No. 2, being cer¬ 
tain salacious verses, alleged to have been in tlie 
handwriting of plaintiff, and found in her private 
writing desk bv defendant. AVe think this exhibit 
was pro])erly admitted, and that the evidence as 
to its discovery and as to its being in the plain¬ 
tiff’s handwriting, was sufficient to go to the 
jury.” 

In the case of Lenning v. Lenning, 73 111. App., 224, 
the wife tiled a bill against the husband for divorce 
on the grounds of cruelty. The husband’s answer 
denied such charges. Later on the case was trans¬ 
ferred to the Superior Court, when the husband filed 
a cross-bill charging the wife with adultery. The wife 
filed an amended answer to the cross-bill charging the 
husband with “giving himself over to adulterous 
practices,” and committing adultery with various un¬ 
known women. The case came on for a trial on the 
issues before a jury under instructions from the Court. 
It appears from the statement of the case that a writ¬ 
ing known as “Exhibit A”, had been admitted by the 
Court below, in evidence. This was attacked in the 
Appellate Court as error, and we quote from the 
opinion of the Court (P. 228): 


I 


12 


“The writing, exhibit A, which the Court ad¬ 
mitted in evidence is too vile and obscene to be 
copied. In substance, it is a statement that the 
plaintiff in error had been guilty of adultery with 
one or more women. Three witnesses testified 
that the handwriting was that of the plaintiff 
in error, and he did not deny it, except as to the 
date, December 29, 1896, 5 p. m., and the address, 
‘Dear Mary\ The writing is not signed by him, 
or does not appear that the writing was ever 
seen by the defendant in error until about six 
weeks after she had left home, and then it was 
found by a friend, who went with her to aid her 
in getting some of her goods from the house oc¬ 
cupied by the plaintiff in error, her former home, 
and during his absence. He had previously 
changed the locks on the house, and it does not 
appear how she gained admission, though pre¬ 
sumably through a window. 

“It is contended that the admission of this 
writing was error, because it did not tend to prove 
any issue submjjtted to the jury, and was calcu¬ 
lated to seriously prejudice plaintiff in error. 
Strictly speaking, this is true. Certainly it was 
not admissible to prove cruelty, as it was not 
given to her, nor, so far as the evidence shows, 
was it intended by Lenning that it should be seen 
bv his wife. 

f _ 

“But the amended answer to the cross-bill al¬ 
leged that Lenning had ‘for a considerable time 
past given himself over to adulterous practices; 
that at diverous times and places, since their 
marriage, the cross-complainant commited adul¬ 
tery with various lewd women, whose names are to 
this defendant unknown.’ “ 

“This allegation was not withdraw by Mrs. 
Lenning and if true, is a complete defense to the 
cross-bill. The writing was competent and mate¬ 
rial proof on this defense. (Italics Ours).” 
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In the case of Mitchell v. Mitchell, 185 N. W., 62, 
(Supreme Court of Iowa, decided 1921), the hearing 
was on a bill for divorce on the grounds of desertion, 
and a cross-bill by the wife charging the husband 
with adultery. In support of the charge of adultery, 
the wife introduced a certain letter addressed to the 
husband, referred to in the record as the ^‘Emma 
letter.’’ In disposing of the case, the Court said as 
follows (P. 64): 

“Of itself such letter written by a third party 
is wholly insufficient to prove the charge of adul¬ 
tery.” 


It is respectfully submitted that in this case, the letter 
was clearly admissible to prove the disposition, but 
that the wife being unable to connect the paramour 
with some independent evidence besides the letter, 
her case fell for that reason only. 

In the case of Sallee v. Sallee, 218 Pac., 69, (Dis¬ 
trict Court of Appeals for California, decided 1923), 
we quote from the opinion of the Court (P. 21): 

“Certain letters asserted to have been written 
by one Edna Fowler to the plaintiff, were offered 
in evidence by the defendant, but denied admis¬ 
sion by the Court on the ground that they were 
irrelevant, immaterial and incompetent. Without 
stating in detail the contents of these letters, it 
is sufficient to say, that they at least showed suffi¬ 
cient intimacy between the writer of them and 
the plaintiff to render them relevant to the issue 
of Mrs. Sallee’s good faith and justification in 
charging her husband with improper relations 
with Miss Fowler. If all the circumstances were 
such as to have justified the defendant in making 
the charges which she did it was not cruelty upon 
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her part to make them, and a considerable lati¬ 
tude must necessarily be allowed in such instances 
to establish justification. It appears to us that 
a sufficient foundation would be laid for the in¬ 
troduction of the letters, if it should be shown that 
Miss Fowler wrote them; that she was a close 
friend and associate of the plaintiff, and that they 
came into possession of Mrs. Sallee before she 
made the accusations against her husband.” 

In the case of Atha v. Atha, 121 Atl., 301, (Court 
of Chancery of New Jersey, 1923), letters admitted 
to have been written bv defendant wife and co-re- 
spondent were in evidence. Objections were made by 
counsel for the co-respondent on the ground that the 
husband paid money to get possession of the said 
letters. Dealing with this question of admissibility, 
the Court used the ofllowing language (P. 302): 

cannot see how this effects either their ad¬ 
missibility or their crediblitv, the letters being 
admittedly in the handwriting of the defendant 
and the co-respondent.” 

We further find from the opinion in this case, that it 
appears that while the wife admitted that she wrote to 
the co-respondent, the said letter being in evidence, 
but, she declared she had never sent it. We again 
quote from the opinion of the Court (P. 304): 

“Whether or not this letter was ever received, 
it seems to me it is a very damaging admission 
of her feelings toward the doctor.” 

In the case of Stickle v. Stickle, 48 N. J. Equity, 
336, in a suit by a husband against his wife for di¬ 
vorce, it was proved that there had been clandestine 
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meetings between the wife and her alleged paramour. 
The husband introduced a number of letters which 
were in the handwriting of the alleged paramour, ad¬ 
dressed to the wife during the time of their clandes¬ 
tine meetings, which by their contents gave internal 
evidence of their authenticity. The husband testified 
that he had found the letters either in his wife’s poc- 
ketbook or a locked trunk. The wife called as a wit¬ 
ness, and having competent counsel, failed to deny 
knowledge of the letters, or to contradict her hus¬ 
band’s statements with reference to them. We quote 
from the language of the Court (P. 344): 

“I feel constrained to give them, (the letters) 
the full force of inii)lied admissions by the defen¬ 
dant against her interests, in proof not only of 
the adulterous desire, which is necessary to in¬ 
ferential proof of her guilt, but also of the very 
crime of adultery itself, for 1 can read the lan¬ 
guage of the papers found in her pocketbook in 
no other light than as an admission of adultery.” 

The case of Razor v. Razor, quoted by appellant’s 
counsel, at page 33 of their brief, and cited at 149 
111., G21, was later dealt with by the Illinois Court 
of Appeals, and although sustaining judgment of the 
Court below, we submit part of the opinion from the 
Court of Appeals (Razor v. Razor, 42 111. App. 504, 
506): 


“The letter was rejected by the Court because 
it was not traced to the appellee, and was not 
satisfactorily shown to have been one of a num¬ 
ber of letters found in appellee’s trunk, and be¬ 
cause it was not pertinent or material to the issue. 
The testimony bearing upon the question of 
whether the letter was one of the number taken 
from appellee’ trunk was conflicting, and we can- 
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not say that the Court erred in judging it not so 
shown. ’ ’ 

It was clear from the brief, that the appellee had 
not since her marriage seen the person whom the 
appellant says is the writer of the letter, and appel¬ 
lant does not claim that she had been guilty of adul¬ 
tery with the writer of the letter since the marriage. 
Had the letter been introduced it could, at most, only 
have tended to prove criminal relations prior to the 
marriage, and desire on the part of the writer to 
renew such relations. It is admitted that such crimi¬ 
nal relation with the writer had not existed since the 
marriage, and the letter ivaSy thereforey properly ex¬ 
cluded. (Italics Ours.) It did not tend to establish 
the charge of adultery made against the appellee. 

In the case of Pond v. Pond, 132 Mass., 219, cited 
by appellants in their brief, page 35, we respectfully 
submit that the case is no where in point; nor is the 
case of Sneed, v. The Commonwealth, 121 S. E., 82, 
cited by appellant at page 36 of their brief, for the 
reason that each of the letters in this case were ad¬ 
mitted as against only the writer of each one, for the 
purpose of showing adulterous disposition. 

In conclusion, it is submitted that the said letters 
found in the possession of the defendant Coombs, and 
proved to have been in the handwriting of both Coombs 
and co-respondent Rogers, and nowhere in the record 
does it appear that they at any time ever denied 
writing said letters; that they were part of a series 
of letters exchanged between themselves, and showed 
therein a strong, uninterrupted inclination to commit 
adultery, and that they were, therefore, properly ad¬ 
mitted by a great weight of authority, under compe¬ 
tent evidence for that purpose. 
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POINT 2. 

Answering* the defendants’ argument on point 2 of 
their brief, it is respectfully submitted to this Court 
that while the Court below did state that he wanted 
the defendant Coombs to testify before any of his 
witnesses, it is not a fact that he required the defen¬ 
dant Coombs to remain out of the court room during 
the subsequent trial of the case if he intended to tes¬ 
tify. Dealing with this part of the argument first, 
we quote from the Record, p. 84, as follows: 

‘‘The Court: Is the defendant going to testify? 

“Mr. Bastian: That depends somewhat on— 

“The Court (interposing): If he is, I want him 
to testify first. That is my rule. 

“Mr. Bastian: May we have him excluded until 
he comes to testify? 

“The Court: If counsel will not disclose to him 
the testimony. 

“Mr. Bastian: I think the Court can assume 
that we won’t do that. 

“The Court: I assume you won’t if you say you 
won’t. 

“Mr. Bastian: We will promise. 

“The Court: Very w^ell. 

It is manifest from this that the suggestion that 
Combs leave the court room came from his coun¬ 
sel, and nowhere in the record does it appear that this 
ivas objected to or an exception taken. 

This Court has repeatedly held that matters not 
properly raised by objection and exception will not 
be heard on appeal: 

Chaloner vs. Washington Post Company, 

56 App. D. C. p. 14. 
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Dimock vs. W. F. Roberts Company, 
54 App. D. C., p. 20. 

Travel* vs. Smolik, 

43 App. D. C., p. 150. 

Scott vs. Herrell, 

31 App. D. C., p. 45. 

(k)oper vs. Siller, 

30 A])p. 1). C., p. 5G7. 


With reference to part 2 of the appellant’s argu¬ 
ment on this point, wherein it is assigned as error 
that the Court erred in retpiiring the defendant 
Rogers to elect at the close of the plaintiff’s case 
wliether she would take the stand in her own defense 


and if she elected to testify then requirnig her to 
take the stand in advance of the other witnesses, it 
is suhmitted to this C’ourt that it appears from the 
entire record, that at no time was the defendant Esther 
Rogers ever in the Court during the trial of this case. 
The Record, p. 88, discloses that Miss Rogers’ own 
counsel admitted to the Court below that she had not 


been in Court for any part of the trial iq) to that time, 
although in reply to a (jiiery by the (^ourt, her counsel 
admitted he knew where she was. It further appears 
on page 105 of the Record that counsel for the plain¬ 
tiff' below having issued a subpoena to compel the at¬ 
tendance of Miss Rogers in answer to a call by the 
marshal in attendance upon the said Court to appear 
and testifv, that the Court was advised bv the mar- 
shal she did not answer. 


Counsel in their l)rief on page 38, stated that Miss 
Rogers at no time denied her identity as the person 
named in the bill of complaint. The pleadings of 
course are not admitted as evidence. 

We contend that the Court below has abundant and 
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unlimited discretion in the trial of causes before them; 
sitting as a Court of Equity where there is no jury 
and the Court is the exclusive tryer of the facts, can 
it be said that he does not have the right to control 
the order of proof in a divorce case? We maintain 
that since the trial court has a broad discretion given 
it, that unless it appears that there has been an abuse 
of that discretion to the detriment of the parties liti¬ 
gant, that this Court should not attempt to set aside 
the verdict of the Court below unless from a reading 
of this record, it appears that he has manifestly 
abused this discretion. It has been held that in di- 
V'orce cases the Court has the right in its own discre¬ 
tion to interrogate witnesses on its own motion to 
prevent a collusive divorce. Marshall vs. Marshall, 
55 App. D. C., 173. This Court has held that in a 
divorce proceeding in equity the Chancellor has the 
full supervision of the trial and is not to be incum¬ 
bered with the same strictness as in jury trials. 

In the case of Cole vs. Cole, et al., 49 App. D. C., 
p. 237, it apperas that the plaintiff husband sued his 
wife for a divorce a vincula, on the grounds of adul¬ 
tery. Dealing with the question of discretion we quote 
from the opinion of the Court on page 238: 

“This is a proceeding in equity, where the 
chancellor has full supervision of the trial. He 
is not incumbered by rules of procedure with the 
same strictness as in jury trials.” 

In the case of Warren vs. Warren, 44 Atl. 908 (N. 
H.), the Court used the following language: 

“The jurisdiction in cases of divorce a vincula 
matrimonii is unknown to the common law. * * * 
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It is exercised in modes unknown to common law. 
In the trial the Court has never been governed 
by strict rules of evidence or practice, and has 
always exercised a broad discretion as well, in 
the admission of evidence as in other respects. 
Citing Sheafe vs. Sheafe, 24 N. H. 564, 568.’’ 

Brown v. Brown, 37 N. H. 536, 537. 

In the recent case of Carpenter vs. Carpenter, 101 
Atl. 628, p. 635, we quote from the Court: 

“Strict rules of evidence are not applicable to 
divorce trials.” 

We now call the attention of the Court to the per¬ 
tinent and very material fact, that at no time were 
the defendants Coombs and Rogers asked by their 
counsel to take the stand. Assuming for the purpose 
of this argument that the Court below did state he 
would compel each of the parties to testify before any 
of the other witnesses, when it appears as it does in 
this case that neither of the parties were offered, 
there is certainly no error on the ruling of the Court 
below. It is further submitted that counsel for the 
defendants are seizing upon this proposition when 
they themselves knew from the very beginning of 
this trial that neither the defendant or the co-respon¬ 
dent ever intended to take the stand and testify in 
their own behalf. It is further candidly stated that 
it must be apparent from the record of this Court 
that the co-respondent never intended to come to the 
Court, and that the statement by her counsel that he 
was being forced to elect to put her on at a certain 
stage of the proceedings was farcial and without 
sincerity on his part. 

We have read the cases advanced by counsel in 
their brief in support of this assignment of error, 
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none of which have to do with a hearing of this kind, 
and can hardly be accepted by this Court as assisting 
them in determining any point of law raised by the 
Record in this case. We are grateful to defendants’ 
counsel for their reference to the case of Holder vs. 
U. S. 150 U. S. 91, wherein the court said: 

“If a witness disobeys the order of withdrawal, 
while he may be proceeded against for contempt, 
and his testimony is open to comment to the jury 
by reason of his conduct, he is not thereby dis¬ 
qualified and the weight of authority is that he 
cannot be excluded on that ground merely, al¬ 
though the right to exclude under particular cir¬ 
cumstances may he supported as ivithin the sound 
discretion of the trial courtd* 

In summing up the argument on this point we again 
respectfully contend that the Court below had the 
discretion to control the order of proof; that it ap¬ 
pears at no time had the defendants been offered as 
witnesses in their own l)ehalf; that there is no excep¬ 
tion before the Court insofar as the defendant Coombs 
is concerned; and the co-respondent at no time ap¬ 
peared during the trial of the cause even in the face 
of a subpoena issued by the plaintiff. 

POINT 3. 

Answering defendants’ argument on point 3, which 
has to deal with the alleged insufficiency of the hand¬ 
writing expert’s testimony to prove the authorship of 
the letter referred to as “Plaintiff’s Exhibit No. 3.’’ 
The attention of the Court is called to the fact that the 
argument on this entire assignment is devoted to a 
comparison of the testimony. This Court has always 
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readily held that where the evidence is in dispute it 
will not disturb the finding of the Court below on that 
point: 


Bliindon vs. Blundon, 5(3 App. I). C. 3b‘3, 

• Dickinson vs. Dickinson, 5(3 App. D. C. 48, 
Burroughs vs. Burroughs, 55 App. 1). C. 2G9, 
McLarren vs. McLarren, 45 App. 1). C. 237, 
Nehrbass vs. Nehrbass, 45 App. D. C. 458. 

POINT 4. 

Answering the argument of defendants on point 4, 
which deals with the sufficiency of the testimony to 
warrant the finding of the Court below. 

Without attempting to analyze the cases cited by our 
friends in support of this contention, we think the 
matter may be disposed of by a short criticism of 
their argument, and a line of cases which we quote 
below. From page 49 of their brief to page 53, they 
deal with certain testimony hopelessly in conflict. 
This Court has repeatedly held that they will not dis¬ 
turb the finding of the trial court where the testimony 
is in conflict. If there is any evidence to sustain the 
finding of the Court below, that will be presumed in 
this Court to have been sufficient to warrant the finding 
below. The following cases are cited in support of 
this contention: 

Blundon vs. Blundon, Supra. 

Dickinson vs. Dickinson, Supra. 

Burroughs vs. Burroughs, Supra. 

McLarren vs. McLarren, Supra. 

Nehrbass vs. Nehrbass, Supra. 

They further argue that the only things in this case 
at the most are suspicious circumstances from which 
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no adultery could be inferred. In support of this they 
cite the case of McKittrick vs. McKittrick, 49 App. 
D. C. 109, Topham vs. Topham, 50 App. D. C. 229 (dis¬ 
senting opinion by Mr. Justice Van Orsdell) and 
others. We think the rule of law is sufficientlv laid 
down in the case of Marshall vs. Marshall, Supra, 
wherein the Court used this language: 


“What is clear and satisfactory evidence of 
adultery has long been the subject of much thought 
and inquiry ])y men learned in legal jurisprudence. 
In granting relief from the marital contract, when 
satisfactory proof is made that either party has 
committed the crime of adultery, it certainly was 
not contemplated by the law-makers that a spouse 
must continue to live and cohabit in the marital re¬ 
lation when he and all others conversant with the 
facts are overwhelmingly convinced of the guilt of 
the other party to the contract, merely because no 
witness could be produced whose eyes had seen 
the actual commission of the offense at an exact 


place and time. We must recogni 2 ,e that, owing to 
the nature of the offense, it is nm: easily proven. 
As we understand it, it is a relationship which is 
indulged in secrecy almost without exception. Is 
the judicial mind to be closed to all circum¬ 
stances and facts except those which prove be¬ 
yond the peradventure of any doubt that the re¬ 
lationship existed? True enough, the life, hopes, 
and happiness of a wife or husband may be blasted 
forever by this terrible stain being placed upon 


them; particularly is it true of the wife. 


So it is 


with the commission of offenses which by the law 


are regarded as of graver imj)ortance; but this 
consideration does not justify the exclusion or re¬ 
jection of such pertinent facts as are incompatible 


with innocence. 


“For the courts in a divorce case to hold in¬ 


sufficient to support the charge of adultery, evi- 
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dence which ovcrwlielmingly brings the conviction 
of guilt to be fair, unbiased, and open mind, and 
whicli evidence is irreconcilable with innocence 
and to set up an arbitrary standard of proof, 
which rejects such evidence as unsatisfactory, is 
attributing to the makers of the divorce law a pur¬ 
pose which cannot be found in the wording of their 
enactment. In a criminal case a defendant must 
be convicted beyond a reasonable doubt. This, of 
course, is not the rule applicable to the charge 
of adultery in a divorce ])roceediiig; but even there 
the courts have said that beyond a reasonable 
doubt does not mean beyond the peradventure of 
chance or speculation, or an absolute certainty of 
guilt. Therefore, when we say that the proof must 
be clear and satisfactory, we do not mean that it 
sliall be such as must remove all doubt that might 
be indulged in or speculated upon, or that char¬ 
acter of proof which elimiates the possibility of 
innocence. 

See also Stewart vs. Stewart, 52 App. D. C. 323. 

The next (piestion raised is the testimony of the 
private detectives. The record discloses on page 54, 
that the first detective to testify was O’Dea. O’Dea 
was followed by another detective, Bulwer, who cor¬ 
roborated O’Dea. A great part of their testimony 
being corroborated by the plaintiff herself, and we 
submit has never been denied by the parties them¬ 
selves. The matter of private detectives has been the 
subject of much discussion by the courts in their opin¬ 
ion and it cannot according to the rulings of this Court 
as well as other appellate courts be arbitrarily re¬ 
jected. The case of Allen vs. Alen, 52 App. 228, de¬ 
cided by this Court, gives us the following: 
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* # * rpi^^ |q |^}jq r^p_ 

pearance demeanor and manner of tlie detectives 
while they were testifying', and he was in a better 
position than we are to determine their credibility, 
we cannot sav that their testimony was without 
weight and entitled to no consideration, ((.^iting 
Smith vs. Smith, 149 Ill. App. 596). 


However, we also call this to the Court’s attention. 
We have in this case the testimony of the witness 
Smith who defendants’ counsel maintain in an indirect 


way is a private detective. The evidence shows that 
Smith was not a private detective, that he had never 
had any experience as a private detective, that he did 
not hold himself out as a private detective, and got no 
fee for the services rendered the plaintitf. We con¬ 
tend as a matter of law that this removes Smith from 


the categorical description as a private detective, and 
we refer to the opinion of the Court in the case of 
Yates vs. Yates, 211 N. Y. 163, where it was held as 
Matter of Laiv, that a person who at the solicitation of 
one of the spouses, and who undertook for friendship, 
and without pay, or promise thereof, secured evidence 
of adultery against the other, that this person is not 
in contemplation of law, a private detective. 

And again we state that but very little of Smith’s 
testimony has been contradicted or denied or is other¬ 
wise in conflict. 


As a final contention we submit that even if the 


letters had been improperly introduced there is still 
sufficient in this Record to prove to this Court that 
the defendant and the co-respondent were of such an 
adulterous disposition, and having such an abundance 
of opportunity to commit adultery, that within the 
ruling of the Marshal case the Court properly found 
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that the allegations of the plaintiff’s bill had been sus¬ 
tained and the burden of proof met successfully by her. 

We also submit in conclusion that by the defendants 
failure to take the stand in tlieir own defense, the 
Court below was entitled to give this great weight 
in arriving at the conclusion that adultery had been 
committed by them. In the case of Allen vs. Allen, 
155 N. W., 488 (Mich. 1915) we (piote from the Court’s 
opinion: 

“The charges of cruel treatment alleged and 
testified to l)v the defendant were of a serious 
nature, and while there was not much corrobora¬ 
tion of her testimonv, thev were not denied at the 
hearing. His failure to take the stand and deny 
or explain the charges when given an opportunity 

bv the Court was verv ])ersuasive that there was 

• *1 

much proof in them.” 

To the same effect are the following cases: 

Bibby vs. Bibby, 38 N. J. E(|. 56. 

Stickle vs. Stickle, 48 X. J. E(i. 336, 

Svlvis vs. Svlvis, 17 Pac. 912. 

And it is therefore respectfully submitted that there 
is abundant testimonv in this record to enable this 
Court to sustain the tinding of the Court below, and 
that the Court below did not in any wise err in its 
conduct of the case or its tinding based on the evidence, 
and that the tinding of the trial court should be af¬ 
firmed here with costs against the defendants. 

Respectfully submitted, 

Wilton J. Lambert, 

B. H. Ye.\tman, 

Austin F. Canfield, 

XiTA S. Hinman, 

Attys. for Appellee, 
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